





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX		CASE:  PD-2014-00735
BRANCH OF SERVICE:  MARINE CORPS 	SEPARATION DATE:  20061031


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Helicopter Tilt Rotor Dynamic Components Mechanic) medically separated for low back disability.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The “closed dislocation, lumbar vertebra” and “acquired spondylolisthesis” were forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  The MEB also identified and forwarded one other condition (see rating chart below) for PEB adjudication.  The Informal PEB adjudicated “L4-L5 and L5-S1 herniated enucleated propulysis S/P L4-5 and L5-S1 fusion” as unfitting, rated 20%.  The remaining conditions were determined to be Category II (Related Diagnosis).  The CI made no appeals and was medically separated.  


CI CONTENTION:  “Double spinal fusion L4-L5, S1, Depression.”  The CI’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20060907
VA* - (~4 Mos. Post-Separation) 
Condition
Code
Rating
Condition
Code
Rating
Exam
L4-L5 and L5-S1 Herniated Enucleated Propulysis S/P L4-5 and L5-S1 Fusion
5241
20%
Traumatic Arthritis of Lumbosacral Spine
5237-5010
10%
20070224
L5-S1 Spondylolisthesis Posttraumatic
Cat II
Residuals of Spine Injury with Fusion
5237
10%
20070224
Depression

Depression
9434
30%
20070224
Other MEB/PEB Conditions x 0 
Other x 5
RATING:  20%
RATING:  50%
*Derived from VA Rating Decision (VARD) dated 20070426 (most proximate to date of separation [DOS]).  

ANALYSIS SUMMARY:  

L4-L5 and L5-S1 Herniated Enucleated Propulysis S/P L4-5 and L5-S1 Fusion.  The service treatment records noted the CI had a chronic history of low back pain dating back to 2005 after a training exercise.  At the time he complained of back pain with radicular pain shooting down legs.  He was prescribed non-steroidal anti-inflammatory medication and muscle relaxant or treatment of his diagnosed low back sprain.  Management with medication was noted to be of limited benefit.  In May 2005, the CI was referred to neurosurgery and was diagnosed via CT scan and MRI with L4-L5 and L5-S1 herniated discs as well as with a post-traumatic L5-S1 spondylolithesis and bilateral spondylolysis.  In July 2005, the CI underwent 2-level (L4-L5 and L5-S1) posterior lumbar interbody fusion without complications.  A follow-up orthopedic visit 4 weeks later noted that the CI was doing well overall, but still had a bit of numbness in his left great toe.  At a 6-month follow-up, the CI was having predominantly left low back pain.  At the narrative summary (NARSUM) the CI noted that he injured his back during martial arts training.  After the surgery he was placed on a 6-month limited duty and although the bilateral leg numbness and radicular pain resolved, he continued to have chronic aching in his lower back which was different in character and in intensity than his pain before surgery.  He was unable to bend, squat, or run without activity limiting pain.  Physical examination noted no tenderness to palpation, and a well-healed surgical incision.  The examiner noted that the CI “has forward flexion on his lumbar spine to get his hands down to the ankles and was able to extend to approximately 20 degrees.”  

The VA Compensation and Pension (C&P) examination was accomplished 4 months after separation.  The CI reported he had back pain that was usually 8/10, and he used heat which helped.  He used a back brace, and was not taking medication.  Range-of-motion (ROM) of the lumbar spine recorded flexion of 70 degrees and extension of 25 degrees, with additional 5 degree loss after repetitive movement.  Sensory exam was normal as were reflexes.   

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the condition at 20%, coded 5241 (spinal fusion).  The condition of L5-S1 post-traumatic spondylolisthesis was considered by the PEB as a category II condition. The VA granted 10% rating for the condition identified as traumatic arthritis coded analogously 5237-5010, and 10% for residuals of spine injury with fusion, coded 5237.  The higher rating of 40% under the general spine codes requires forward flexion of the thoracolumbar spine of 30 degrees or less or favorable ankylosis of the entire thoracolumbar spine; not supported by the evidence.  The NARSUM lacked goniometric ROM measurements for the CI’s back condition but it did document forward flexion to where his hands reached his ankles.  The Board also considered the VA exam, 4 months after separation that documented 70 degrees of forward flexion.  The Board also noted code 5243 (intervertebral disc syndrome) was not applicable in this case since there was no evidence to support radicular symptoms producing functional limitation.  The Board opined that the L5-S1 spondylolisthesis post-traumatic condition was an integral part of back pathology and could not be recommended for additional rating IAW VASRD 4.14 (avoidance of pyramiding).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the low back pain condition.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the condition diagnosed as major depression, single episode was not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The psychiatric addendum to the MEB noted that the CI had been admitted to psychiatry inpatient unit in May 2006 following an overdose/suicide attempt after he argued with his spouse.  The CI noted that he and wife argued over financial concerns.  He noted that he was having irritability and depression secondary to his back injury, and reportedly stated to the inpatient psychiatrist that since his surgery he has experienced chronic irritability with depressed mood and feeling of worthlessness as well as helplessness.  The author of the addendum noted that the CI had a normal MSE at discharge, including a normal mood.  He was seen for one visit in follow-up, and was non-attendant to the 2 scheduled visits that followed, one which was scheduled for a medication follow-up.  He was started on Zoloft during inpatient admission.  The major depression was not profiled or implicated in the commander’s statement and was not judged to fail retention standards.  There was no performance based evidence from the record that any of mental health conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the major depression condition and so no additional disability rating is recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the L4-L5 herniated enucleated propulysis status post L4-L5 and L5-S1 fusion condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended Major Depression, single episode condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20131231, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








 MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 4 Jan 16

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXXXXXXX former USN
- XXXXXXXXXXXXXXXXXXXX former USMC
- XXXXXXXXXXXXXXXXXXXX former USMC  
- XXXXXXXXXXXXXXXXXXXX former USMC
- XXXXXXXXXXXXXXXXXXXX former USN
- XXXXXXXXXXXXXXXXXXXX former USMC 
- XXXXXXXXXXXXXXXXXXXX former USN
- XXXXXXXXXXXXXXXXXXXX former USMC
- XXXXXXXXXXXXXXXXXXXX former USN



						  XXXXXXXXXXXXXXXXXXXX
	     				  Assistant General Counsel
						  (Manpower & Reserve Affairs)
		

