





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-00865
BRANCH OF SERVICE:  NAVY 	SEPARATION DATE:  20091127


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated Reserve E-4, Boatswain’s Mate, medically separated for “major depressive disorder, single episode, severe,” with a disability rating of 10%.  


CI CONTENTION:  He was given a higher rating for his conditions by the VA.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB – 20091014
VARD - 20110312
Condition
Code
Rating
Condition
Code
Rating
Exam
Major Depressive Disorder, Single Episode, Severe
9434
10%
Major Depression Disorder with Posttraumatic Stress Disorder
9411-9434
70%
20101001
Posttraumatic Stress Disorder (PTSD)
Cat III




COMBINED RATING:  10%
COMBINED RATING OF ALL VA RATINGS:  80%


ANALYSIS SUMMARY:  

Major Depressive Disorder.  The Medical Evaluation Board (MEB) narrative summary (NARSUM) dated 3 August 2008, 3 months prior to separation, recorded a deployment history of 7 months to Iraq (9/06-4/07); however, the Post-Deployment Health Assessment (PDHA) noted the CI was deployed to Kuwait.   The PDHA dated 7 April 2007 recorded the CI’s endorsement that he had not seen anyone wounded, killed or dead during his deployment.  He was not engaged in direct combat where his weapon was discharged, and he did not ever feel that he was in great danger of being killed.  He denied depressive symptoms and denied symptoms suggestive of PTSD, e.g., nightmares, avoidance behaviors, being constantly on guard, watchful, or easily startled, and feeling numb or detached from others, activities, or surroundings.  The treatment record suggested there had been no mental health (MH) treatment sought prior to October 2008.  The MEB NARSUM recorded the CI’s report of events during his deployment.  He reportedly was exposed to indirect fire, including having the building that he worked in blow up, with one person killed.  He was not in the building at the time of the event.  It was noted that since his first encounter with MH in October 2008, he has reported nightmares at times associated with violent behaviors including one occasion he kicked his wife and dislocated her kneecap.  He had difficulty driving due to startle responses from seeing objects that look like improvised explosive devices.  He had insomnia, hypervigilance, emotional numbing, avoidance of reminders of trauma, depressed mood, flashbacks during such events as fireworks, intrusive thoughts, and occasional periods of suicidal thinking.  It was noted that the CI had been hospitalized twice in 2009 for suicidal ideation.  The initial hospitalization in April 2009 diagnosed him with MDD, severe, and recorded a Global Assessment of Functioning (GAF) of 35 on admission and 75 at discharge.  The second admission, 31 May 2009, recorded the diagnosis of MDD and PTSD with admission GAF of 40 and 75 at discharge.  At the time of the NARSUM, the CI was taking 2 antidepressant medications, one of which is commonly used to treat insomnia, and he took an anxiolytic medication as needed for insomnia.  Mental status examination (MSE) documented no abnormalities.  Cognition, memory, insight and judgment were all intact, and there was no evidence of psychosis or formal thought disorder.  The examiner noted that the CI was married and had a 1-year-old child.  He voiced overall optimism for the future, and was planning to go to college and get a Bachelor’s degree.  The psychiatrist diagnosed PTSD “manifested by exposure to significant combat trauma…intrusive thoughts, flashbacks, physiologic and psychologic reactivity when exposed to reminders of trauma, active avoidance of reminders of trauma, difficulty with concentration, social isolation, depressed mood, irritability, insomnia, anxiety, hypervigilance, exaggerated startle responses to noises and anhedonia.”  The diagnosis of MDD, single episode, severe was also assessed and recorded as being associated with the two hospitalizations for suicidal ideation.  The record suggested that the CI was hospitalized in July 2009.  Treatment entry dated 14 July 2009 noted the report from the service psychologist who requested the CI be admitted to the hospital because, “He beat up his wife last night,” and had chronic suicidal thinking.  It was also documented that the CI’s treating psychologist reported he spoke with the CI’s wife and learned the CI struck her in his sleep but did not injure her.  The treating psychologist determined an admission was not warranted.  The note also documented the report of repeated incidents of the wife being struck while the CI was sleep and having nightmares.  Approximately 5 hours later, the CI presented to the ER on referral of the service psychologist and was medically cleared for admission.  The ER physician noted that the CI voiced no complaints and was stable for transfer.  The CI was escorted by military police to the psychiatric hospital.  The next day he was seen by the suicide prevention team who documented the CI reported that he had not ever been suicidal.  The examiner stated, “He appearance [sic] in a happy mood and was smiling.”  His MSE noted good judgment and insight, and depressed mood, without suicidal ideation.  The last treatment note in evidence from his treating psychologist dated 21 July 2009 noted the CI’s plans to move back to Florida, pursue treatment at the local VA, and return to college after his discharge from the service.  The diagnoses of PTSD and chronic depression were recorded with a GAF of 47.

The VA Compensation and Pension (C&P) mental examination was accomplished approximately 10 months after separation.  That examination documented a history of five psychiatric hospital admissions (inconsistent with the record which demonstrates only three admissions).  The CI noted that he had continued taking psychotropic medications and noted his response to treatment was fair, and he was “slowly improving.”  The examiner noted he was enrolled full-time at a university, but had difficulty with concentration and time management.  The majority of his coursework was online because he preferred being at home, he only took one class on campus.  He denied a legal history or history of violence.  The CI also reported difficulty with sleep, had nightmares 2-3 times per week, and reportedly punched his pregnant wife in the stomach while he was sleeping.  His lack of sleep allegedly caused his concentration problem, and daytime sleepiness and irritability.  He reportedly has had “panic-like” symptoms while driving.  He had some friends from church but did not hang out with them.  He avoided crowded places.  The MSE was normal with the exception of a flat affect.  The examiner stated, “The veteran served in the combat theater of Iraq from 2006-2007; therefore, stressors should be conceded.”  The diagnoses of PTSD and MDD were assessed with a GAF score of 46, the examiner stated “Based on PTSD symptoms only and due to serious impairment in relationships with friends and serious impairment due to anxiety.”  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the condition of MDD, single episode, severe, at 10%, coded 9434 (MDD).  The VA rated the condition of MDD with PTSD at 70%, coded analogously 9411-9434 (PTSD – MDD).  The Board, IAW DoDI 6040.44 and DoD guidance (which applies current VASRD §4.129 to all Board cases as appropriate), must consider if the definition of §4.129 is met for any psychiatric condition resulting in medical separation; i.e., “a mental disorder that develops in service as a result of a highly stressful event.”  If the Board judges that application of §4.129 is appropriate, it will recommend a minimum 50% rating for a retroactive 6-month period on the Temporary Disability Retired List (TDRL).  The Board must then determine the most appropriate fit with VASRD 4.130 criteria at 6 months for its permanent rating recommendation, based on the facts in evidence which are most probative for that interval. 

The record demonstrated that the CI was deployed to a combat zone and developed symptoms diagnosed as PTSD and MDD.  Although the PTSD was adjudicated as not unfitting, the record documented trauma exposure and mood symptoms related to trauma exposure diagnosed as MDD.  After discussion, all Board members agreed the provisions of 4.129 were applicable in this case.  The Board in compliance with the provisions of VASRD §4.129 (mental disorders due to traumatic stress) must recommend placement of the CI on a period of constructive TDRL with a minimum rating of 50% IAW §4.129 with reassessment after 6 months.  The higher 70% rating criteria requires evidence of “Occupational and social impairment, with deficiencies in most areas, such as work, school, family relations, judgment, thinking, or mood.”  The NARSUM was the only record in evidence prior to constructive TDRL period and that examination recorded a history of two psychiatric hospitalizations for suicidal ideation, absence of violence, or poor impulse control and no evidence of impairment in judgment or thinking.  His MSE was normal, and suicidal ideation was absent.  The examiner noted that his depressive symptoms continued and that there would be moderate to severe impairment for civilian industrial capacity.  A GAF score of 60 for moderate impairment and or symptoms was assessed.  The Board also noted that the commander’s statement concluded his condition negatively impacted the command and significantly interfered with duty performance.  Additionally, the Board also considered the third hospitalization that indicated the CI was not suicidal or violent, an opinion assessed by his treating psychologist who had opposed the admission.  The Board concluded the record in evidence did not support a higher than 50% rating for TDRL placement. 

The Board next determined the most appropriate fit with VASRD §4.130 criteria at the end of TDRL for its permanent rating recommendation.  The Board reviewed the VA C&P examination, the only document in evidence within the 12-month probative value period.  That examination documented the CI was unemployed but was a full-time student.  Although he reportedly had difficulties with concentration and time management including planning, there was no evidence that he was not succeeding in his coursework.  The examiner recorded panic attack; however, frequency was not provided and the description provided was not that of a classic panic attack involving fear of dying.  The C&P examination noted the CI was able to achieve 5-6 hours of sleep, and had increased irritability and a “short fuse;” however, there was no evidence of intentional violent behaviors and a legal history was absent.  His MSE was essentially normal and judgment was intact. He maintained friendships and a marriage of 2 years, and was the father of an infant.   Board members agreed, his condition had stabilized and had improved since TDRL placement.  The CI stated his condition “was slowly improving” and his response to treatment was fair.  The Board also considered the absence of hospitalizations in the 11 months after separation, and no recorded visits to the emergency room for MH concerns.  All Board members agreed, based on the evidence, the 70% disability rating was not approached.  The deliberation settled on arguments for a 30% versus a 50% permanent rating recommendation.  The 30% disability rating requires evidence of “Occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks (although generally functioning satisfactorily, with routine behavior, self-care, and conversation normal) due to symptoms such as depressed mood, anxiety, panic attacks, chronic sleep impairment, and mild memory loss.”  A 50% rating, IAW §4.130, would rely on an inference that the acuity of reported symptoms could reasonably be expected to result in impaired occupational reliability and productivity; there was no objective confirmation that this was the case. The 30% description (“occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks”) is a better fit with the occupational functioning in evidence since decreased efficiency can be assumed even though reliability and productivity were not demonstrably affected.  All Board members agreed that the 30% disability level was supported by the evidence.  After due deliberation, and in consideration of all the evidence and VASRD §4.3 (reasonable doubt), the Board recommends a 30% permanent disability rating for the condition of major depressive disorder.  


BOARD FINDINGS:  In the matter of the major depressive disorder condition, the Board unanimously recommends an initial TDRL rating of 50% in retroactive compliance with VASRD §4.129 as DOD directed; and a 30% permanent rating IAW VASRD §4.130.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified to reflect that the applicant was placed on the TDRL at 50% for a period of 6 months IAW §4.129, and then permanently separated with severance pay by reason of physical disability with a final 30% rating as indicated below.  

UNFITTING CONDITION
VASRD CODE
TDRL RATING
PERMANENT
RATING
Major Depressive Disorder
9434
50%
30%

COMBINED
50%
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140221, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 28 Mar 16 ICO XXXXXXXXXXXXXXX
	(c) PDBR ltr dtd 30 Mar 16 ICO XXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 28 Mar 16 ICO XXXXXXXXXXXXXXX
	(e) PDBR ltr dtd 28 Mar 16 ICO XXXXXXXXXXXXXXX
	(f) PDBR ltr dtd 31 Mar 16 ICO XXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (f) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXX, former USN: Assignment to the Temporary Disability Retired List for six months effective date of discharge with a 50 percent disability rating followed by transfer to the Permanent Disability Retired List with a final disability rating of 30 percent.

     b. XXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     c. XXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List with a 30 percent disability rating effective date of discharge.

     d. XXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.
 
3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.


