





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME: XXXXXXXXXXXXXXXXXXXX	      CASE:  PD-2014-00933
BRANCH OF SERVICE: Army                                                                    SEPARATION DATE:  20081127


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Power Generator Equipment Repairer, medically separated for “intervertebral disc syndrome of the cervical spine” and “chronic left (dominant) shoulder pain” rated 10% and 10%, respectively, with a combined disability rating of 20%.  


CI CONTENTION:  The CI requests the Board consider all conditions.  The CI’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON 

SERVICE PEB - 20081022
VARD - 20090204
Condition
Code
Rating
Condition
Code
Rating
Exam
Intervertebral Disc Syndrome of the Cervical Spine 
5243
10%
Herniated Disc, Disc Degeneration, and Spondylosis,
Cervical Spine with Left Upper Extremity Radiculopathy
5242
20%
20081217
Chronic Left (Dominant) Shoulder Pain
5099-5003
10%
Osteoarthritis, Left Shoulder (Dominant)
5010
0%
20081217
Left  Wrist Sprain
Not Unfitting
Trjangulofibrocartilage Ligament Tear, Left Wrist
5215
0%
20081217
PTSD, Major Depression, & Dysthymic Disease
Not Unfitting
PTSD, Dysthymic Disorder
9411
30%
20081229
Avoidant Personality Disorder
Does Not Constitute a Physical Disability
No VA Placement
20081229
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  40%
  



ANALYSIS SUMMARY:  

Intervertebral Disc Syndrome of the Cervical Spine.  According to service treatment records and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI had a history of intermittent neck pain that worsened to include pain radiation to the left arm, after an incident in July 2006 during a firefight in Afghanistan.  Magnetic resonance imaging (MRI) on11 July 2007 revealed disc bulging at C3-4, C4-5, and disc protrusion at C6-7 with central canal stenosis and left neural canal narrowing.  A comparison MRI performed in April 2008, indicated there had been no significant changes.  He was evaluated at the orthopedic clinic and assessed with herniated disc at C6-C7 and cervical spondylosis of C3-C4, C4-C5.  In November 2007, the CI underwent electromyogram (EMG) and nerve conduction study (NCS) that demonstrated mild denervation at the left C6-C7 level (triceps muscles) suggestive of mild cervical radiculopathy at C6-C7 level of the left side.  There was no surgical indication.  Despite treatment, the cervical spine condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for MEB.  The MEB forwarded “herniated cervical disc, cervical disc degeneration, and cervical spondylosis” for PEB adjudication.  

At the time of the neurology consultation appointment on 1 November 2007, 1 year prior to separation, the CI reported he had neck pain at an intensity of 4/10 with radiation into the left arm, and he had some numbness in his left arm as well.  He denied weakness and any bowel/bladder incontinence.

At the MEB examination (recorded on DD Forms 2807 and 2808) dated 27 June 2008, 5 months prior to separation, the CI reported that he had injured his neck, left shoulder and wrist, and had numbness in the left arm.  Physical examination was unremarkable.  

At the Warrior Transition Clinic (WTC) appointment on 2 July 2008, approximately 5 months prior to separation, the CI reported right neck pain with worsening over past 6 months.  He noted some benefit from Ibuprofen, but his pain was worsening. Physical examination noted right paracervical muscle tenderness, contraction with palpation or movement (spasms), and decreased left lateral rotation.  He was prescribed a muscle relaxant medication and quarters for 48 hours due to possible side effects of the medication.

Range of motion (ROM) testing for the MEB was accomplished on 21 July 2008, 4 months prior to separation.  ROM documented forward flexion of 38 degrees (45 normal), and extension of 27 degrees (45 normal).  Painful motion was documented during ROM testing.

The MEB NARSUM examination on 18 September 2008, 2 months prior to separation, noted complaints of “left shoulder, wrist and neck pain.”  Current symptoms were not elaborated.  The CI noted that he took the muscle relaxant for neck pain flares and used an analgesic patch when driving.  His pain was usually tolerable with medication unless exacerbated by activity.  Radicular symptoms were not recorded.  Physical examination recorded absence of spasms and guarding, and the neck was non-tender to palpation.  Fatigue, weakness, lack of endurance, and incoordination did not appear to significantly limit functional ability.  
  
At the VA Compensation and Pension (C&P) examination on 17 December 2008, performed approximately 1 month after separation, the CI reported daily neck pain that radiated “down the left arm to the fourth and fifth fingers with periodic numbness”.  He had no flare-ups, incoordination, excess fatigue or lack of endurance from his neck condition.  He had not used an assistive device or collar.  The CI reported no incapacitating episodes in the last 12 months due to neck pain.  Physical examination showed ROM forward flexion to 25 degrees and extension to 40 degrees, and a combined ROM of 195 degrees with pain on motion.  There was no additional loss in ROM after repetitive motion.  There was no muscular tenderness or spasm with palpation.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the neck condition 10% under the 5243 code (intervertebral disc syndrome), citing “forward flexion is 38 degrees and combined cervical range of motion is 206 degrees”.  The VA assigned a 20% rating based on ROM under the 5242 code (degenerative arthritis).  The Board first noted the absence of documented ROM in the service treatment record, other than the ROM measured 4 months before separation.  Therefore, comparisons could only be made with the C&P exam.  The C&P examination was most proximate to separation and that examination supported a 20% rating.  All Board members agreed the C&P examination had greater probative value and therefore concluded the higher rating of 20% was justified.

The Board considered whether a higher rating (§4.7) was achieved by using the alternate rating formula based on incapacitating episodes due to intervertebral disc syndrome.  Although the CI had intervertebral disc disease there were no incapacitating episodes requiring bed rest prescribed by a physician to warrant consideration of rating under the alternate VASRD formula based on incapacitating episodes due to intervertebral disc syndrome.  There was no evidence of ratable peripheral nerve impairment which would provide for additional or higher rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the cervical spine condition.  

Chronic Left (Dominant) Shoulder Pain.  The CI also reported left shoulder pain secondary to a vehicle rollover incident during deployment.  An MRI dated 13 March 2008 showed mild degeneration and active inflammation at the acromioclavicular joint (ACJ), but was otherwise normal.  In April 2008, he was evaluated at the orthopedic clinic and assessed with “osteoarthrosis shoulder ACJ arthrosis not symptomatic enough for surgery.”   Despite treatment, the shoulder condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for a MEB.  The MEB forwarded “left shoulder AC joint osteoarthrosis” for PEB adjudication.  

At the orthopedic clinic appointment on 24 April 2008, 7 months prior to separation, the CI reported a 1 year history of shoulder pain with pain in the subacromial region.  Physical examination of the left shoulder noted tenderness on palpation of the subacromial bursa and at the antero-lateral cuff insertion.  Tenderness at the AC joint was not appreciated.  Evidence of inflammation, deformity, dislocation, and atrophy was absent.  Motion was recorded as normal and pain was not elicited on motion.  Clinical signs of nerve impingement were absent, and motor weakness was absent.  ROM for the MEB was recorded by PT in July 2008, 4 months prior to separation.  Left shoulder flexion and abduction was 130 degrees each (180 normal). 

At the MEB/NARSUM examination on 18 September 2008, 2 months prior to separation, the CI reported he injured his left shoulder about a month prior to the vehicle rollover incident, and the injury hadn’t seemed severe at the time, so he didn’t seek care.  Later his shoulder began to bother him more and in March 2008 he requested an evaluation.  Although the examiner did not record current symptoms related to any specific condition, it was noted that the CI had pain that interfered with sleep, and he experienced flare-up with extensive use, standing or sitting.  On examination the left shoulder showed some tenderness at the AC joint and upper extremity strength was recorded as 5/5.  Fatigue, weakness, lack of endurance, and incoordination did not significantly limit functional ability.  

At the VA Compensation and Pension (C&P) examination, approximately 2 months after separation, the CI reported he was unable to perform push-ups or do heavy overhead work as both aggravated the pain.  He had no flare-ups, incoordination, excess fatigue or lack of endurance.  Physical examination noted absence of ACJ tenderness, and ROM flexion and abduction of 170 degrees without pain.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB chose to rate the condition analogous to 5003 (degenerative arthritis) and granted the minimal compensable rating for pain, 10%.  The VA coded the condition under the 5010 (arthritis due to trauma) code, assigned a 0% rating.  In accordance with DoDI 6040.44, the Board is required to recommend a rating IAW the VASRD in effect at the time of separation.  Applicable diagnostic codes include 5003 (degenerative arthritis), 5201 (limitation of arm motion), 5202 (humerus, other impairment), and 5203 (dislocation of clavicle or scapula).  The Board considered the rating under 5003, degenerative arthritis and agreed there was pain supporting the 10%.  There is insufficient evidence to support the higher rating of 20% using this code since there were no incapacitating episodes.  The Board considered the 5201 for reduced range of motion and agreed the reduced ROM was not compensable under any code.  The Board considered rating under 5202 and 5203 codes; however, there was no clinical or radiologic evidence supporting ankylosis, loss of the humeral head, nonunion, malunion, fibrous union, or deformity of the humerus.  There was further no clinical or radiologic evidence that suggested dislocation of, nonunion of, or malunion of the clavicle or scapula at the time of separation.  Hence, no alternative shoulder code is supported in justification of a rating higher than 10% under these codes.  There was no evidence of ratable peripheral nerve impairment which would provide for additional or higher rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded there was insufficient evidence to recommend a change from the PEB’s adjudication of the left shoulder condition. 


Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the PTSD, major depression, dysthymic disorder, left wrist sprain and avoidant personality disorder were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The Board reviewed the available service treatment record and noted that the CI was diagnosed with combat related PTSD, in 2006, and received mental health treatment for his PTSD, major depression and dysthymic conditions.  Records demonstrated that he responded well to treatment.  The psychiatric addendum dated 23 July 2008 indicated that the CI’s conditions had been treated and that his conditions did not require inclusion in the MEB.  His major depression had resolved, and his PTSD was documented as mild.  The dysthymic and personality condition were also mentioned.  The Board next considered the left wrist condition.  A review of the records documented normal X-rays of the left wrist.  Magnetic resonance imaging (MRI) documented the possibility of a partial ligament tear and or degenerative process, with some tendonitis.  The NARSUM examiner referenced the MRI finding, and stated the CI had a partial tear that was “too mild to justify surgery,” and that given he was left-handed and had neck and shoulder problems, “He should be profiled for protection.”  The examiner opined that this condition failed retention standards, although he noted that the condition was stable in relation to pain level and frequency of exacerbations.  The left wrist condition was profiled 5 months before separation and the commander’s statement noted that he was being separated “due to physical limitations”.  However, this condition was not specifically mentioned.  The last treatment note dated 27 May 2008, was the only orthopedic clinic note in evidence.  The examiner noted that the CI was unable to change tires/heavy lift or carry, nor was he capable of turning wrenches without having moderate pain.  He worked as a mechanic.  Tenderness to palpation was absent and motion was normal without any limitation in motion.  There was no clinical signs of functional loss and no muscle atrophy.  The only recorded symptom was pain with heavy lifting.  The physical therapy ROM for the NARSUM recorded 58 degrees of extension (70 normal) and 45 degrees of flexion (80 normal) which are non-compensable.  Physical examination at the NARSUM noted absence of left wrist tenderness to palpation, and absence of fatigue, weakness, or lack of endurance, with repetition.  The examiner also noted that the results of strength testing at the OT exam, 2 months prior, that showed decrease in motor strength, was not appreciated at the NARSUM.  The VA C&P examination of the left wrist, approximately 1 month after separation, recorded the CI’s left wrist had continued to pain him when he lifted over 20 pounds or with repetitive motion.  He did not use a brace or assistive device.  The CI had no flare-ups, incoordination, excess fatigue or lack of endurance.  The ROM recorded was not compensable.  The PEB noted that the absence of demonstrated weakness in his hand, and weakness was not appreciated in any of the clinical examination of the wrist.  The Board found insufficient evidence to support an unfitting determination in this case since the only documented finding was moderate pain that was not mentioned in the commander’s statement.  The PTSD, major depression, dysthymia, and avoidant personality disorder conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  All were reviewed and considered by the Board.  There was no performance based evidence from the record that any of the contended conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the any of the contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  In the matter of the intervertebral disc syndrome of the cervical spine condition, the Board unanimously recommends a disability rating of 20%, coded 5243 IAW VASRD §4.71a.  In the matter of the chronic left shoulder pain condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended PTSD, major depression, dysthymic disorder, avoidant personality disorder, and left wrist sprain conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Intervertebral Disc Syndrome Cervical Spine
5243
20%
Chronic Left Shoulder Pain
5099-5003
10%
RATING
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140226, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








MEMORANDUM FOR Commander



SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXX, AR20160009918 (PD201400933)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 30% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a. Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b. Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c. Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 30% effective the date of the original medical separation for disability with severance pay.

	d. Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			       
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA 


	

