





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	 CASE:  PD-2014-01041	
BRANCH OF SERVICE:  Army  	 SEPARATION DATE:  20090421		 


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Infantry) medically separated for a chronic back/SI joint pain condition. The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was issued a permanent L3H3 profile and referred for a Medical Evaluation Board (MEB).  The back condition, characterized as “chronic back pain/SI joint pain, significant limited range of motion/function”, was forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  Additionally “noise induced sensorineural hearing loss, H3, moderately severe-not disqualifying” was also submitted by the MEB.  The Informal PEB adjudicated “intervertebral disc syndrome, lumbosacral, referred to as chronic back/SI joint pain” as unfitting, rated 10%, citing reference to Guides to the Evaluation of Permanent Impairment, 6th edition, for rating purposes.  The hearing loss condition was determined to meet medical retention standards.  The CI made no appeals and was medically separated. 


CI CONTENTION:  His condition continues to worsen and negatively impact his daily activities.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 



RATING COMPARISON:  
   
Service IPEB – Dated 20090108
VA - (13 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Back Pain/SI Joint Pain
5243
10%
DJD of The Lumbar Spine and
Sacroiliac Strain
5242
20%
20100526
Sensorineural Hearing Loss
Not Unfitting
Sensorineural Hearing Loss, Both Ears
6100
0%
20090528
Other x 0 (In Scope)
Other x 4
Combined:  10%
Combined:  60%
Derived from VA Rating Decision (VARD) dated 20100927 (most proximate to date of separation [DOS]).   


ANALYSIS SUMMARY:  

Chronic Back Pain/SI Joint Pain Condition.  The service treatment record (STR) indicated the CI complained of lower back pain after doing sit-ups on 21 July 2003.  An X-ray series was normal and treatment was successful with intramuscular Toradol (ketorolac, a nonsteroidal anti-inflammatory drug (NSAID)).  The CI had an episode of right lower back pain in February 2005, which was treated with Feldene (piroxicam, an NSAID) and stretching exercises.  In January 2008 the CI reported he had lower back pain for 2 weeks, went to an Emergency Room (ER), and was told he probably “blew a disc in [the] lower back.”  On examination he had tenderness on palpation of the lumbosacral spine with muscle spasms and an abnormal decrease in flexion with pain on motion.  Additionally straight leg raise tests (to determine nerve root irritation) were positive bilaterally.  There were no motor or sensory abnormalities or evidence of a peripheral neuropathy.  Treatment consisted of tramadol (an opioid-like medication for pain) and a referral to physical therapy where he had a mild antalgic gait and range-of-motion (ROM) measurements for flexion 45 degrees and extension 15 degrees with moderate restriction of side bending and rotation.  An MRI dated 22 January 2008 demonstrated mild facet arthrosis (osteoarthritis) at L5-S1 with no disc bulge or protrusions.  Mild radiculopathy at L5-S1 was noted in February 2008.  Physical therapy was continued along with the following medications: naproxen (an NSAID), Flexeril (cyclobenzaprine, a muscle relaxer), Toradol, and Vicodin (a combination of hydrocodone, a narcotic, and acetaminophen, a pain reliever).  A note in May 2008 by a physical medicine and rehabilitation (PM&R) specialist indicated the CI had low back pain since October 2007 when his Humvee hit another vehicle.  Physical therapy and TENs (transcutaneous electrical nerve stimulation) did not improve the pain and “he had a couple days of bed rest 3-4 times.”  The CI was very tender to palpation from L4 to S2 bilaterally and had muscle spasms of the paralumbar muscles bilaterally.  Aggressive stretching was recommended along with bilateral sacroiliac injections.  The CI was felt to be a good candidate for acupuncture to reduce the tightness.  In June 2008, the PM&R specialist opined that the CI “may continue to improve with interventions and time but I believe that he will not improve to the point of meeting the Army’s minimum standards for retention.”  The CI was seen in an ER in June 2009 for chronic back pain and was treated with prednisone (a corticosteroid) and Dilaudid (hydromorphone, a narcotic) along with baclofen (a muscle relaxer).  An MRI in January 2008 showed small posterior disk bulges most significant at L4-L5; no more than mild facet arthropathy was present; and there was no significant central canal or neural foraminal narrowing at any level.  An X-ray series of the lumbar spine was normal.  

A permanent L3 profile was issued in July 2008 for low back pain limitation of all military functional activities except wearing a protective mask and all chemical defense equipment as well as physical fitness training and testing.  The CI was limited from rucking, running, sit-ups, flutter kicks or high impact activities and no airborne ops, but he could use the elliptical trainer, bike, or weights as tolerated.  The undated commander’s statement indicated the CI suffered from chronic back pain and was unable to perform daily duties required as an infantryman/paratrooper.  At the MEB examination dated 10 September 2008, the CI reported on DD Form 2807-1, Report of Medical History, that his back constantly hurt and caused shooting, tingling and numbness of the legs.  The MEB physical examiner noted on DD Form 2808, Report of Medical Examination, extremely tense lumbar paraspinals, left greater than the right.  There was moderate tenderness to pressure in the midline radiating bilaterally with negative straight leg raises (to determine nerve root irritation).  There was mild tenderness to pressure on the sacroiliac joints (SIJs) bilaterally and flexion was limited (finger tips to the distal thigh).

The MEB narrative summary (NARSUM) dated 10 September 2008 noted the CI began to experience back pain in November 2007 without any specific inciting events or trauma, but had been subjected to multiple traumas including hard parachute landing falls and explosive exposures.  He received a total of four sets of two epidural/sacroiliac joint injections, which offered relief only for a matter of hours after which the pain recurred.  He had constant 6-7/10 (10 being the worst pain) and an increase of pain to 8/10 at least once weekly. ROM measurements performed by a physical therapist are listed in the chart below.  Examination of the CI’s back revealed markedly tense paraspinal muscles of the entire lumbar spine with tenderness to palpation in the midline at L4-5 and to the right paraspinals at L5-S1.  Palpation of that region elicited radiation to the right buttock.  He also had tenderness to palpation at L4-5 paraspinals without pain referral.  The following tests were negative:  straight leg raise, the sacral spring test (to diagnose sacroiliac dysfunction), the [sacral] compression test (to diagnose sacroiliac dysfunction [of the posterior SIJ ligament]) and the Patrick-Faber test (to determine pathology at the hip, lumbar and sacroiliac region).  He did have mild to moderate tenderness to palpation of his SIJs.  Neurologic evaluation was unremarkable with strength 5/5, reflexes 2+ and symmetric, and normal sensation.  X-rays dated 18 September 2009, 5 months post-separation, demonstrated sclerosis/degenerative changes of the L4-S1 facets with no acute bony abnormality of the lumbar spine otherwise noted.  An MRI dated 22 March 2010, 11 months post separation, showed minimal broad-based disc protrusion at L4 and L5 without focal extrusion and there was no canal or foraminal stenosis or lateralizing herniated nucleus pulposus (disc).

At the VA Compensation and Pension (C&P) examination dated 26 May 2010, performed 13 months after separation, the CI reported he was in an IED blast and afterward developed gradually increasing low back pain with stiffness, limited motion, back pain, radiation of the pain and leg paresthesias.  There were no bowel or bladder symptoms, leg or foot weakness, falls, or unsteadiness.  Prolonged sitting or standing, bending over, or turning the wrong way precipitated symptoms.  On examination his gait was normal and there was tenderness at the sacrum and at the SI joints, left greater than right.  The straight leg raise test was positive.  There were no incapacitating episodes and the CI used no assistive devices or aids.  There was pain with motion and tenderness bilaterally, but there was no muscle spasm, localized tenderness or guarding severe enough to be responsible for an abnormal gait or abnormal spinal contour.  The left calf was 2cm less in circumference than the right calf and the left thigh was 2.5cm less in circumference than the right.  Left hip, left knee, left ankle, and left great toe muscle strength was 4/5 compared to 5/5 on the right side.  Sensation was normal and the left knee jerk was 1+ compared to 2+ on the right. ROM measurements for the thoracolumbar spine are in the chart below.  Lasegue’s sign (to determine nerve root irritation) was positive bilaterally.  

The ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.




Thoracolumbar ROM
(Degrees)
PT/MEB ~5 Mo. Pre-Sep

VA C&P ~13 Mo. Post-Sep

Flexion (90 Normal)
(20)30,19,22
 (45 with repetition) 60 w/Pain
Extension (30)
(15)16,17.13
15
Combined (240)
135
140
Comment
Lumbar ROM limited due to complaints of muscle tightness and pain
Pain with active ROM
§4.71a Rating
40% (PEB 10%)
VA 20%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating using code 5243 for lumbar intervertebral disc syndrome, referred to as chronic back/SI joint pain.  The VA assigned a 20% rating using code 5242 (degenerative arthritis) for degenerative joint disease of the lumbar spine and sacroiliac strain.  The Board sought a route to a higher rating and noted flexion measured by a physical therapist for the MEB decreased with repetition to a ratable 20 degrees 5 months prior to separation versus 45 degrees flexion after repetition at the VA examination 13 months post-separation.  Therefore, based on the proximity to the date of separation the PT/MEB ROM measurements have a higher probative value than those of the VA and warrant a 40% rating.  Alternatively, the Board members reviewed the quality and accuracy of the PT/MEB examination versus the VA examination and discussed whether a 20% rating was not unreasonable since the limiting factor in the PT/MEB examination was muscle tightness, which could be either intermittent or continuous depending up whether medication was taken and/or therapy was performed.  The Board sought a route for a higher rating, but in the absence of unfavorable ankylosis of the entire thoracolumbar spine or incapacitation the Board was unable to do so.  The Board then considered whether an additional rating could be recommended under a peripheral nerve code.  Firm Board precedence requires a functional impairment linked to fitness to support a recommendation for addition of a peripheral nerve rating to disability in spine conditions.  Although the pain component of the neuropathy is appropriately subsumed in the spine rating IAW VASRD §4.71, which states that “rating is performed with or without symptoms such as pain (whether or not it radiates), stiffness, or aching in the area of the spine affected by residuals of injury or disease,” there was no sensory component with any significant functional implications, but there was normal strength on the MEB examination but slight motor weakness of 4/5 noted on the left lower extremity on the VA examination, which was 13 months post-separation, but no motor weakness was in evidence prior to separation.  Therefore, a radiculopathy could not be recommended for additional disability rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 40% for the chronic back pain/SI joint condition.  

Contended PEB Condition-Sensorineural Hearing Loss.  The Board’s main charge is to assess the fairness of the PEB’s determination that sensorineural hearing loss condition was not unfitting.  The Board’s threshold for countering fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The sensorineural hearing loss condition was initially profiled as H2 (moderately severe) according to the NARSUM, but was considered not disqualifying and was not explicitly implicated in the commander’s statement.  However, the profile was subsequently revised to H3 in August 2008 and a box in the commander’s statement was checked, which indicated “the Commander agrees with the Soldier’s permanent profile as written.”   

A note dated 6 July 2006 indicated the CI had known hearing loss and difficulty understanding speech with ringing in both ears.  Comprehensive audiometry revealed normal audiologic impedance testing, normal acoustic reflex testing and normal acoustic reflex decay testing.  There was a severe bilateral high frequency noise induced sensorineural hearing loss (SNHL) and the CI received an initial H2 profile and was fitted with hearing protective devices (Quattro ear plugs), and he was cleared for deployment.  In February 2008, there was a bilateral 50 dB loss at 4000 Hz and an 85 dB loss at 6000 Hz; the audiologist strongly recommended reassignment to a non-noise hazardous MOS to prevent further damage to hearing.  By August 2008 the CI’s ears felt pressured intermittently and he had constant bilateral tinnitus, which worsened since his deployment ended in November 2007.  There was mild to severe SNHL at 3000-8000 Hz and moderate to severe SNHL at 4000-8000 Hz on the right.  He scored 96% bilaterally on the Maryland CNC (a controlled speech discrimination test) delivered at 60 dB HL (hearing loss).  He scored 67% on SPRINT (Speech Recognition in Noise Test) which placed him in Category C and was recommended reassignment to non-noise hazardous MOS and the profile was revised to H3.  At the VA Audiology examination in May 2009, the CI reported bilateral, constant tinnitus.  Speech recognition was 100% bilaterally and there was no evidence of middle ear dysfunction.

Hearing Loss  
HEARING
EXAM
MEB  ~12 Mo. Pre Sep
VA C&P ~1 Mo. After Sep
LEFT EAR
Average Hearing Loss
30 dB
36.25 dB

Speech Discrimination
96%
100%

Table VI / VIa
I  / I
I / I
RIGHT EAR
Average Hearing  Loss
22.5 dB
30 dB

Speech Discrimination 
96%
100%

Table VI / VIa
I / I
I  /  I
§4.85 RATING
Table VII
0%
0%
(Average hearing loss is the sum of pure tone thresholds at 1000, 2000, 3000, and 4000 Hz divided by four)

After due deliberation, the Board agreed that the preponderance of the evidence with regard to the functional impairment of sensorineural hearing loss condition, especially in actual or potential high noise areas, favors its recommendation as an additionally unfitting condition for disability rating.  It is appropriately coded 6100 and meets the VASRD §4.85 criteria for a 0% rating. 
 

BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did note from the PEB ruling in this case reference to Guides to the Evaluation of Permanent Impairment, 6th edition, for rating purposes was used and the condition was adjudicated independently of that reference by the Board.  In the matter of the chronic back pain/SI joint pain condition, the Board unanimously recommends a disability rating of 40%, coded 5243 IAW VASRD §4.71a.  In the matter of the contended sensorineural hearing loss condition, the Board unanimously agrees that it was unfitting and unanimously recommends a disability rating of 0%, coded 6100 IAW VASRD §4.85.  There were no other conditions within the Board’s scope of review for consideration. 


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Chronic Back Pain/SI Joint Pain
5243
40%
Sensorineural Hearing Loss
6100
0%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140225, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record











SAMR-RB																		

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160002777 (PD201401041)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.






3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			      
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA

				

