





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01112
BRANCH OF SERVICE:  Army  	SEPARATION DATE:  20080425


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty O-3 (Transportation Officer) medically separated for major depressive disorder (MDD), rated at 10%.  


CI CONTENTION:  The CI asserts he continues to receive counseling for depression and posttraumatic stress disorder.  His complete submission is at Exhibit A. 


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20080328
VA* - ~3 Mos. Pre-Separation  
Condition
Code
Rating
Condition
Code
Rating
Exam
Major Depressive Disorder
9434
10%
Major Depressive Disorder
9434
10%
20080128
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 5 
RATING:  10%
COMBINED RATING:  10%
*Derived from VA Rating Decision (VARD) dated 20080519 (most proximate to date of separation (DOS)).  


ANALYSIS SUMMARY:  

Major Depressive Disorder Condition.  Service treatment records (STR) note the CI was deployed to Iraq twice: April 2005-April 2006 and May 2007-January 2008.  During the last deployment, he had difficulty functioning in the unit and developed insomnia, fatigue, apathy, some suicidal ideation, depressed mood, irritability, avoidance, hopelessness and helplessness that had begun five months previously.  He was undergoing a difficult divorce, and had chronic emotional stress from financial problems.  The CI was referred for a General Officer Article 15 and relieved of his command in October 2007 due to fraternization with a subordinate soldier, sexually harassing subordinate soldiers, maltreatment of a subordinate soldier, dereliction of performance of his duties and conduct unbecoming an officer.  He was referred to behavioral health clinic as part of the relief for cause proceedings and was diagnosed with depression and started on medications for depression and for anxiety.  The relief for cause Officer Evaluation Report (OER), dated November 2007 noted the CI had an unsatisfactory performance and “had no future potential as an officer.”  This evaluation documented a change in performance that varied from a previous OER dated February 2007, that rated the CI as “Best qualified...an exceptional officer.”  His command permanently released him from theatre for continued mental health and behavioral observation.  He recommended for daily light duty and frequent follow-up visits. 

The OER dated November 2007, noted the CI frequently lost his military bearing and used foul language to scream at his subordinated and therefore greatly degraded the morale of his unit.  The rater opined that he did not have the maturity to be an officer and actions were frequently inconsistent with Army values.  He exerted a negative influence on morale, welfare, and development of his subordinates.  The DD Form 2697, dated 25 January 2008, documented the CI’s report that he could not focus on work, was overwhelmed and anxious as conditions limited his ability to work in his primary military specialty.

At the narrative summary (NARSUM), dated 28 January 2008, the CI reported that since his return from theater, he continued to feel depressed, with low energy, fatigue, guilt, and upset that felt a failure.  He endorsed passive suicidal ideation, stating he wouldn’t care if he died.  He had separated from his wife.  He had problems sleeping and felt depression was worse at night.  He had loss of interest, social withdrawal, low motivation, ruminated about his symptoms, and often became tearful.  He was taking separate medications for sleep, anxiety, and depression.  Mental status exam (MSE) showed some psychomotor slowing, constricted affect, and depressed mood, but no suicidal ideation.  He noted a significant decrease in functioning over the past year, going from company commander to losing his responsibilities due to gross personal and professional misconduct.  A diagnosis of MDD was rendered with a Global Assessment of Functioning (GAF) of 50 (serious bordering on moderate symptoms, impairment.)

The VA Compensation and Pension (C&P) exam performed approximately 3 months before separation, documented multiple visits to mental health (MH) providers.  No C&P MH exam was in evidence.  The Warrior Transition Unit (WTU) commander’s letter noted the CI’s duty performance was satisfactory but he was not able to fulfill the requirements of his MOS.  

The Board first considered if application of VASRD §4.129 with a 6-month (50% minimum) period on the Temporary Disability Retired List (TDRL) was indicated in this case (per Board directive from DOD 6040.44).  The PEB noted the disability was incurred in a combat zone or incurred during the performance of duty in combat related operations but, the Board noted there was no evidence of combat trauma.  The CI cited his stressors as financial and marital.  Board members agreed that the provisions of VASRD §4.129 were not applicable in this case.  

The Board next considered if a rating higher than 10% was warranted at the time of discharge.  The next higher 30% rating requires “occupational and social impairment, with deficiencies in most areas, such as work, school, family relations, judgment, thinking, or mood”.  The 50% rating requires “reduced productivity and reliability.”  The CI showed evidence of several 30% threshold criteria (anxiety, depression, and sleep problems).  After much discussion regarding the precipitation and sequence of events, the Board members concluded by a majority vote that the 10% rating most accurately depicted the condition at the time of separation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the MDD condition.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the MDD condition, the Board recommends, by a majority vote, a disability rating of 10%, coded 9434 IAW VASRD §4.130.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140218, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record



SAMR-RB						


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160003613 (PD201401112)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA











