





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01442
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060106


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E4, Military Police, medically separated) for “chronic left (non-dominant) shoulder pain and instability” and “chronic left knee pain,” rated 20% and 0%, respectively, with a combined disability rating of 20%.


CI CONTENTION:  His conditions continue to worsen and negatively impacts his daily activities.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20051214
VARD - 20060501
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Left (Non-Dominant) Shoulder Pain and Instability
5202
20%
Left Shoulder Strain
5099-5203
10%
20060405
Chronic Left Knee Pain
5099-5003
0%
Status Post Arthroscopic Repair of Lateral and Medial Meniscus, Left Knee, with Residual well healed Scars and Knee Pain
5099-5260
10%
20060405
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  50%



ANALYSIS SUMMARY:  

Chronic Left (Non-Dominant) Shoulder Pain and Instability.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI reported chronic left shoulder pain and instability for 2 years.  Magnetic resonance imaging on 15 June 2005 showed a possible labral (joint cartilage) tear, without a rotator cuff tear; X-rays were normal.  Orthopedic evaluation on 15 June 2005 noted no history of shoulder trauma or dislocations and serial exams showed near full, but painful ROM of the shoulder, with multi-directional instability.  No surgery was recommended at the time.  A physical therapy evaluation on 7 September 2005 noted full shoulder range of motion (ROM) with pain and “significant instability/laxity.”  Conservative treatment did not result in improvement sufficient to allow unrestricted duty.  The MEB forwarded “left shoulder pain and instability” for PEB adjudication.

At the MEB NARSUM evaluation on 12 October 2005 (3 months prior to separation) the CI reported multiple dislocations that he was able to reduce on his own.  Physical examination showed positive testing for multi-directional instability (positive load and shift test, apprehension and sulcus test).  Testing for rotator cuff impingement/tendinitis was negative (negative Hawkins, Nears, O’Brien’s and Yergason tests).  The MEB ROM was measured by physical therapy on 21 September 2005 and was flexion of 175 degrees (normal 180 degrees) and abduction of 180 degrees (normal 180 degrees) with painful motion noted.

At the VA Compensation and Pension (C&P) examination on 5 April 2006 (3 months after separation), the CI reported constant left shoulder pain and that each shoulder felt “loose” as if it would “pop out.”  His report was not clear if there was actual subluxation/dislocation of either shoulder but he felt shoulders were unstable, left worse than right.  The CI reported pain in his left shoulder, rated 4/10, aggravated by activity.  Physical exam noted the CI was right hand dominant.  There was ROM of 180 degrees forward flexion and 175 degrees of abduction, with painful motion and crepitus.  Strength was normal (5/5) and X-rays were unremarkable.  
 
The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 20% rating under code 5202 (humerus impairment), citing frequent dislocations and guarding of movement (non-dominant extremity).  The VA assigned a 10% rating using an analogous code 5099-5203 (clavicle or scapula impairment) for painful motion and guarding.  The VASRD §4.71a (code 5201, arm limitation of motion) threshold for a rating for ROM impairment is “at shoulder level” (90 degrees from the side).  The ROM in evidence demonstrated motion above this level.  However, the Board agreed that there was sufficient evidence of instability and guarding of the shoulder to support a 20% rating as adjudicated by the PEB, coded 5202.  There was no fibrous union or nonunion of the humerus to justify the next higher 40% or 50% rating.  There was likewise no route to a higher rating for limitation of motion (5201), and no higher rating available under the 5203 code.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the left shoulder condition.

Chronic Left Knee Pain.  According to the STR and the MEB NARSUM, the CI’s left knee condition began in October 2004, after twisting and falling on his knee.  Magnetic resonance imaging showed a tear of the posterior horn of the lateral meniscus and some meniscal degeneration.  Left knee arthroscopy was performed in July 2005 and stable degenerative changes of the medial meniscus were noted, with chondromalacia and a cartilage defect of the patellofemoral joint.  Following surgery, there was significant improvement, but not full resolution of the knee pain.  Despite treatment, the left knee condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The MEB forwarded “left knee pain” for PEB adjudication.

The MEB NARSUM, 23 September 2005, the CI reported left knee pain.  On examination there was tenderness to palpation over the left medial femoral condyle without an effusion.  There was pain with testing for meniscal pathology.  The knee was stable to valgus/varus stress testing with a 1A Lachman’s test bilaterally (small amount of anterior translation with a firm endpoint).  The MEB ROM was measured by physical therapy on 21 September 2005 and was 10 degrees of hyperextension (normal 0 degrees) and 125 degrees of flexion (normal 140 degrees).  At the time of the physical therapy clinic appointment on December 2005, 1 month before separation, the CI reported 60% improvement in his knee pain.  The examiner recorded a normal gait and an active ROM of 0 degrees extension and 125 degrees flexion, with excellent upper leg muscle strength and tone.  

At the VA Compensation and Pension (C&P) evaluation on 5 April 2006, 3 months after separation, the CI reported constant pain.  The examiner observed the CI’s gait when he stood up after a period of sitting for 90 minutes and described it as “slow and protective but strong and steady without assistive devices.”  The CI could walk on his heels and toes.  Knee ROM was reported as the CI could “perform and hold a full squat (0-140 flexion)” with left knee pain, and “able to get up from that squat without difficulty,” with crepitus noted.  Tests were negative for instability, with no patellar subluxation noted.  Left knee X-rays were normal.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the left knee condition 0%, coded 5099-5003, (degenerative arthritis), with application of the Army pain policy, citing pain as “slight, occasional.”  The VA rated the left knee condition 10%, coded 5099-5260 (leg, limitation of flexion), citing the CI’s subjective complaint of constant pain.  There was no limitation of flexion or extension that supported a rating under the VASRD diagnostic codes for limitation of motion (5260 or 5261).  However, there was evidence of painful motion with functional loss supporting a 10% rating (based on §4.59, §4.40 and §4.45) coded as either 5299-5260 or 5099-5003 for limited motion of a single joint.  A 10% rating is alternatively supported for persistent knee pain with history of arthroscopic surgery with meniscal debridement (5259), but this provided no ratings benefit over a rating for painful, limited motion.  The examinations proximate to separation did not demonstrate the presence of ligamentous instability or laxity (5257), and there was no history of a dislocated meniscus or loose body causing frequent locking with recurrent effusions (5258) to support a rating under those codes.  There was no fracture, non-union, or malunion of the femur or tibia to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262).  There is therefore no VASRD §4.71a route to a rating higher than the 10% adjudicated by the PEB under any applicable code, and no grounds for additional rating based on the presence of instability.  After due deliberation, and considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommended a disability rating of 10% for the chronic left knee condition, coded 5099-5003.  


BOARD FINDINGS:  In the matter of the chronic left (non-dominant) shoulder pain and instability condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the chronic left knee pain condition, the Board unanimously recommends a disability rating of 10%, coded 5099-5003 IAW VASRD §4.71a. There were no other conditions within the Board’s scope of review for consideration. The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Left (non-dominant) Shoulder Pain and Instability
5202
20%
Chronic Left Knee Pain
5099-5003
10%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140324, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record












MEMORANDUM FOR Commander, US Army Physical Disability Agency
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA 22202-3557


SUBJECT: Department of Defense Physical Disability Board of Review Recommendation
for XXXXXXXXXXXXXXXXXXXXX AR20160008328 (PD201401442)


1. Under the authority of Title 10, United States Code, section 1554(a), I approve the
enclosed recommendation of the Department of Defense Physical Disability Board of
Review (DoD PDBR) pertaining to the individual named in the subject line above to recharacterize the individual's separation as a permanent disability retirement with the
combined disability rating of 30% effective the date of the individual's original medical
separation for disability with severance pay.

2. I direct that all the Department of the Army records of the individual concerned be
corrected accordingly no later than 120 days from the date of this memorandum:

    a. Providing a correction to the individual's separation document showing that
the individual was separated by reason of permanent disability retirement effective the
date of the original medical separation for disability with severance pay.

    b. Providing orders showing that the individual was retired with permanent
disability effective the date of the original medical separation for disability with
severance pay.

    c. Adjusting pay and allowances accordingly. Pay and allowance adjustment will
account for recoupment of severance pay, and payment of permanent retired pay at
30% effective the date of the original medical separation for disability with severance
pay.

    d. Affording the individual the opportunity to elect Survivor Benefit Plan (SBP)
and medical TRICARE retiree options.

3. I request that a copy of the corrections and any related correspondence be provided
to the individual concerned, counsel (if any), any Members of Congress who have
shown interest, and to the Army Review Boards Agency with a copy of this
memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


CF:
( ) DoD PDBR
( ) DVA





