





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01610
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20090127
	

SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E4, Military Policeman, medically separated for “low back pain,” with a disability rating of 20%.  


CI CONTENTION:  The applicant was given a higher rating for all his conditions by the VA.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20081204
VARD - 20090713
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Strain
5237
20%
Muscle Strain, Lumbar Spine
5237
10%
20090512
Severe, OSA requiring CPAP
Not Unfitting 
Sleep Apnea 
6847
50%
20090512
Chronic PTSD

PTSD/Depression
9411
50%
20090603
TBI with brief LOC

Traumatic Brain Injury
8045-9304
70%
20090512
Chronic Post Traumatic HAs

Post Concussive Headaches
8100
30%
20090512
Transient Alterations of Awareness

Seizures
8912
NSC

Hypertriglyceridemia

Hypercholesterolemia
7005

Deferred
Chronic Bilateral Knee Pain…

Bilateral Knee Condition 
5260
20%
20090512
Recurrent Pilar Scalp Cysts

Recurrent Pilar Scalp Cysts
7815
NSC

Myopia and Astigmatism

No VA Placement
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  100%


ANALYSIS SUMMARY:  

Chronic Low Back Strain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s chronic low back pain (LBP) condition worsened in August 2005 after sustaining an IED (improvised explosive device) blast to his vehicle during deployment.  The CI suffered a brief loss of consciousness (LOC) and LBP.  A CT scan of his brain was normal.  He was released back to duty and completed the deployment.  In October 2007, on his third deployment, the CI stated he was involved in another IED blast that hit in front of his vehicle.  The CI required medical evacuation from theater for evaluation of post-concussion syndrome and headaches (HAs).  While undergoing treatment for other conditions, the CI was issued a permanent profile for LBP in April 2008 and reassigned to the Warrior Transition Battalion.  X-ray studies of the lumbar spine on 7 April 2008 were essentially normal other than mild degenerative changes.  The MEB examination was the same day.  The examiner noted there was no scoliosis or other deformities of the spine and the CI had a normal gait.  The CI had tenderness over the lumbar spine and there was a palpable spasm in the muscles.  Provocative testing for nerve root irritation was negative bilaterally.  Lower extremity strength and sensation were normal.  The ROM was normal.  At the time of the MEB orthopedic consult on 23 April 2008, (9 months prior to separation) the CI reported continued LBP and pain that radiated into the left lower extremity (LLE) to the knee.  On examination, tenderness to palpation was present from the L1-L5 levels.  The neurological examination and gait were normal.  The range of motion (ROM) of the lumbar spine was full with minimal discomfort.  Continued conservative management was recommended.  Despite treatment, the back condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The MEB forwarded the following condition, “chronic, nonradicular low back pain” for PEB adjudication.  At a 24 June 2008 chiropractic appointment, the CI reported that his LBP had resolved.  This was also recorded at follow up appointments in July and August.  The ROM examinations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.  

Thoracolumbar ROM
(Degrees)
MEB ~5 Mo. Pre-Sep
VA ~4 Mos. Post-Sep
Flexion (90 Normal)
40
90
Combined (240)
150
185
Comments
Painful motion.  Normal gait
Pain free motion
§4.71a Rating
20%
10%

The MEB NARSUM examination on 19 August 2008 (5 months prior to separation).  The CI reported that he could not sit over 30 minutes or walk over 2 miles.  The examiner referenced the above (charted) ROM values and the MEB physical examination dated 7 April 2008.  At the VA Compensation and Pension (C&P) evaluation, performed on 12 May 2009, 4 months after separation, the CI reported that his LBP was aggravated by yard work such as “cutting down trees and hauling hay.”  He used a back brace for heavy lifting, but otherwise did not use an assistive device.  On examination, there was no evidence of radiating pain, muscle spasm, or localized tenderness.  He sat at ease.  Both the spinal contour and gait were normal.  Motion was painful and reduced as charted above.  On examination there was no evidence of additional functional loss of ROM due to pain or lack of endurance on repetition.  The neurological examination was normal.  Spasm was not recorded.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back strain condition 20% coded 5237 (lumbosacral strain), citing flexion limited to 40 degrees.  The VA rated the low back condition 10% coded 5237 (lumbosacral strain), based on the VA C&P examination 4 months after separation, citing normal forward flexion and a combined ROM of the thoracolumbar spine greater than 120 degrees but less than 235 degrees.  

The Board agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but less than 60 degrees) reported on the MEB NARSUM examination.  The VA examination and reported activity level support no more than a 10% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the low back condition.  

Contended PEB Conditions:  Obstructive sleep apnea (OSA) requiring CPAP (continuous positive airway pressure), chronic bilateral knee pain with osteoarthritis, post-traumatic stress disorder (PTSD), traumatic brain injury (TBI), chronic post traumatic headaches, transient alterations of awareness, hypertriglyceridemia, recurrent pilar scalp cysts, and myopia and astigmatism.

Obstructive Sleep Apnea.  A pulmonary medicine note dated 24 October 2008, 3 months prior to separation, recorded that the CI was waking up refreshed even though compliance with treatment remained an issue.  There was no performance-based evidence from the record that the OSA condition significantly interfered with satisfactory duty performance at separation.  

Chronic Bilateral Knee Pain with Osteoarthritis.  On examination in April 2008, clinical evidence indicated full ROM, strength, and functioning of both knees without objective evidence for pain.  This condition was not profiled or implicated in the commander’s statement and was not judged to fail retention standards.  

PTSD.   The PTSD condition was found to meet retention standards.  The impairment for military duty was noted to be “minimal.”  The CI had an S1 profile at separation and no specific comment for the PTSD was made by the commander.  

TBI, chronic post traumatic headaches, and transient alterations of awareness.  These conditions were found to meet retention standards.  The CI had an S1 profile at separation and no specific comment for any was made by the commander.  The CI specifically noted that the headaches (HAs) caused minimal impairment and that they limited activity about 15-20 minutes/month.  The last record of transient alteration of awareness was over 12 months prior to separation.  

Hypertriglyceridemia, recurrent pilar scalp cysts, and myopia and astigmatism.  These conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  The myopia and astigmatism existed prior to service (as recorded on the medical enlistment physical in 1991) and were not service aggravated.  Regardless, these are considered developmental defects and are not ratable.  The hypertriglyceridemia is a laboratory finding and not a ratable condition.  

The NARSUM examiner and MEB considered all of the above conditions to meet retention standards other than the treated OSA condition.  All of the aforementioned conditions were reviewed and considered by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the any of the contended conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the low back condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended severe obstructive sleep apnea (OSA) requiring CPAP (continuous positive airway pressure), chronic bilateral knee pain with osteoarthritis, post-traumatic stress disorder (PTSD), traumatic brain injury (TBI), chronic post traumatic headaches, transient alterations of awareness, hypertriglyceridemia, recurrent pilar scalp cysts, and myopia and astigmatism conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140410, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record













SAMR-RB

JUL 27 2016

MEMORANDUM FOR Commander, US Army Physical Disability Agency
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA 22202-3557

SUBJECT: Department of Defense Physical Disability Board of Review Recommendation
for XXXXXXXXXXXXXXXXXXXX, AR20160011068 (PD201401610)

I have reviewed the enclosed Department of Defense Physical Disability Board of
Review (DoD PDBR) recommendation and record of proceedings pertaining to the
subject individual. Under the authority of Title 10, United States Code, section 1554a,
I accept the Board's recommendation and hereby deny the individual's application.
This decision is final. The individual concerned, counsel (if any), and any Members of
Congress who have shown interest in this application have been notified of this decision
by mail.

BY ORDER OF THE SECRETARY OF THE ARMY:

Enclosure

CF:
( ) DoD PDBR
( ) DVA






