





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXX					           	            CASE:  PD-2014-01843
BRANCH OF SERVICE:  AIR FORCE	SEPARATION DATE:  20040416


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4, Operations Intelligence Journeyman, medically separated for a seizure condition.  The Informal PEB adjudicated the seizure condition as unfitting, rated 20%.  


CI CONTENTION:  The applicant makes no specific contention in his application.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20031212
VA* - (~6 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Cryptogenic ... Epilepsy
8914-8911
20%
Cryptogenic, Localization Epilepsy
8911
20%
20041001
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 6 (equals SC, NSC & deferred)
RATING:  20%
RATING:  30%
*Derived from VA Rating Decision (VARD) dated 20041129 (most proximate to date of separation [DOS]).  




ANALYSIS SUMMARY:  

Seizure Condition.  The history in the narrative summary (NARSUM), (27 October 2003, 6 months pre-separation) is replicated and/or corroborated by all of the other evidence in this case: the service treatment record clinical notes, the MEB’s DA Form 2697 Report of Medical Assessment, the VA Compensation and Pension (C&P) examination (1 October 2004, 5 months post-separation), and VA outpatient notes soon after separation.  The CI suffered his first apparent seizure on 21 September 2003 (7 months pre-separation).  This was witnessed, sudden, of approximately 2 minutes duration, described as “generalized, tonic-clonic in nature,” and followed by a “period of post-ictal confusion” of approximately 30 minutes in duration.  The CI was evaluated and started on an anticonvulsant, although an electroencephalograph (EEG) was interpreted as “non-specific background slowing.”  A second suspected seizure occurred a month later (22 October 2003).  This one was late at night and unwitnessed.  It was preceded by symptoms of left hand cramping and salivation and followed by unconsciousness (or amnesia) of unknown duration.  The CI had a clear sensorium when aroused by his wife early the following morning.  Tonic-clonic activity was suggested by leg bruising and toppled furniture (no incontinence).  A sleep-deprived EEG performed the same day was normal.  The CI was maintained on seizure medication (Trileptal) and there were no more suspected seizures until some years after separation.  The NARSUM diagnosis was that quoted by the PEB (see summary), and there was no directed opinion in the available service evidence as to whether the seizures were major or minor.  The VA C&P examiner retained the same diagnosis and opined that it was “a minor seizure disorder, based on subjective factors.”  Relevant to seizure type is the later evolution of the disorder.  A follow-up VA C&P examiner in 2009, with reference to the post-separation recurrence of seizures, described separate major and minor seizures.  The former were characterized equivalently to the first service seizure, and the latter fairly identical to the second one (hand cramping, memory loss, loss of muscle control).  

The Board directed attention to its rating recommendation based on the above evidence.  Both the PEB and the VA rated the condition 20% under code (epilepsy, petit mal), which implies minor seizures; and, the VA rater referenced the C&P opinion that they were minor.  All seizure conditions default to the VASRD §4.124a General Rating Formula for Major and Minor Epileptic Seizures.  This provides a 20% rating for “at least 1 major seizure in the last 2 years; or at least 2 minor seizures in the last 6 months;” and, a 40% rating for “at least 1 major seizure in the last 6 months or 2 in the last year; or averaging at least 5 to 8 minor seizures weekly.”  In this case, then, the 40% criteria are satisfied if both service seizures are rated as major (conceding the first one as within the ratable time frame); and, members deliberated whether that conclusion could be reasonably drawn.  The rating formula specifies that a major seizure “is characterized by the generalized tonic-clonic convulsion with unconsciousness; and, that a minor seizure “consists of a brief interruption in consciousness or conscious control associated with staring or rhythmic blinking of the eyes ... or sudden jerking movements ....”  The formula further specifies that in the case of mixed major and minor seizures the predominating type is rated.  Members agreed that the first event reasonably satisfied the §4.124a definition of a major seizure; but, especially in view of the post-separation evolution of the disorder, that the second event was not reasonably characterized as a second major seizure.  Furthermore the first event was not only outside the rating time window, but it was the index seizure precipitating the diagnosis; and, it is defensibly argued that the index seizure is not logically subject to disability rating since it is undiagnosed and untreated.  Therefore the 40% criteria were not satisfied.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the seizure condition.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the seizure condition and IAW VASRD §4.124a, the Board unanimously recommends no change in the PEB adjudication.   There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140429, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




SAF/MRB
1500 West Perimeter Road, Suite 3700
Joint Base Andrews, MD  20762

Dear XXXXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2014-01843.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was appropriate.  Accordingly, the Board recommended no re-characterization or modification of your separation.

I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding and their conclusion that re-characterization of your separation is not warranted.  Accordingly, I accept their recommendation that your application be denied.

Sincerely,




Attachment:
Record of Proceedings 







