





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01889
BRANCH OF SERVICE:  Marine Corps 	SEPARATION DATE:  20050430


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a Reserve E6, Administrative Chief, medically separated for “chronic low back pain,” with a disability rating of 10%.  


CI CONTENTION:  “Rating should be changed in accordance with VASRD vice DoDI 1332.39”.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:  

SERVICE PEB - 20050223
VARD - 20070417
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5237
10%
Intervertebral Disc Syndrome (IVDS) with Degenerative Arthritis, Lumbar Spine
5243
20%
20061102



Bladder Dysfunction a/w IVDS
7512
60%




Right Lower Extremity Peripheral Neuropathy a/w IVDS
8520
20%




Left Lower Extremity Peripheral Neuropathy a/w IVDS
8520
20%

COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  90%


ANALYSIS SUMMARY:  

Chronic Low Back Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI underwent a matrix L4-L5 lumbar endoscopic diskectomy in March 2004 (13 months prior to separation) for an L4-L5 vertebra left-sided disk protrusion and early stenosis with symptoms of radiculopathy (numbness, tingling and pain down the left leg.  There was an entry under genitourinary regarding bladder incontinence stating that it was not clearly related to the back condition.  Following surgery, further treatment did not result in improvement sufficient to allow unrestricted duty.  The MEB forwarded “chronic low back pain, secondary to left L4/L5 herniated disc requiring microdiscectomy, laminectomy and foraminotomy” for PEB adjudication.  

The MEB NARSUM examination on 8 September 2004, 5 months after surgery and 8 months prior to separation, noted the CI had significantly diminished paresthesia (abnormal sensations in the legs) as related to her low back radiculopathy, but had increase back pain at 7/10 intensity.  Physical examination showed range of motion (ROM) measurements as forward flexion to 90 degrees (normal), and combined ROM of 240 degrees (normal) with pain on hyperextension.  Straight leg raising test (for radicular symptoms) was negative bilaterally.  Reflexes, sensation and motor strength testing were normal.  

Neurosurgical note dated November 2004 indicated that the CI had symptoms of low back and buttock area pain with vigorous activities such as running or heavier lifting.  There were no further surgical options.  At the MEB examination (recorded on DD Forms 2807 and 2808) dated January 2005, 9 months after surgery and 4 months prior to separation, the CI reported pain, numbness and tingling associated with her low back condition.  Physical examination showed well healed surgical scar and noted L4-L5 radicular symptoms.  The spine and musculoskeletal examination was otherwise noted as normal.  

At the VA Compensation and Pension (C&P) examination in November 2006, performed 18 months after separation, the CI reported low back pain, 6 times per day, lasting 2 hours each time.  Pain radiated to the CI’s legs, was burning and aching in nature with intensity of 5/10.  Physical activity and stress exacerbated the pain while rest and medication relieved it.  The pain did not cause incapacitation and the CI’s functional limitation was limited to inability to bend backwards.  Physical examination showed normal posture, gait and spine curvature.  The CI did not require any assistive device for ambulation.  ROM measurements were recorded as flexion to 50 degrees, and combined ROM of 120 degrees.  The examiner noted pain began at the limit of each ROM measure and radiated to the back of the thigh.  There was additional pain on repetition without decreased ROM.  Muscle spasm and tenderness were present and there was a positive straight leg raising test on the right and left.  Neurologic examination showed sciatic nerve involvement revealing findings of neuritis.  There was motor weakness of 4/5 (normal 5/5) with decreased flexion of leg and foot.  There was sensory dysfunction with findings of decreased sensations in lateral leg, lateral foot, back of the thigh and lateral leg.  Reflexes were normal bilaterally.  The examiner noted signs of intervertebral disc syndrome (IVDS) with sensory and motor deficits bilaterally in the lower extremities and reported bladder dysfunction (pads needed 5 times per day).  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under the 5237 code (lumbar spine strain).  The VA assigned a 20% rating using the 5243 code (intervertebral disc syndrome) based on the VA C&P examination 18 months after separation, citing ROM criteria.  In addition, the VA assigned a 20% rating for peripheral neuropathy to each lower extremity using code 8520 (sciatic nerve, paralysis of, moderate) as residual conditions of the CI’s IVDS.  Finally, the VA assigned a 60% rating for bladder dysfunction using code 7512 (cystitis, chronic, rated as voiding dysfunction) as a residual condition of the CI’s IVDS.  

The VA examination had significantly decreased probative value due to its remoteness from separation (18 months after separation).  The ROM values and neurologic symptoms reported by the VA examiner were significantly worse than those reported by the NARSUM, Neurosurgeon, and MEB examiners (between 8 and 4 months before separation).  There was no record of recurrent injury or other development prior to separation in explanation of the more marked impairments reflected by the VA examination.  There was no evidence in the record from which to conclude that the severity at separation approached that portrayed by the VA measurements.  The VA examination was adjudged as representing post-separation worsening.  Members agreed that the NARSUM and MEB examinations were more consistent with the STR and more reflective of the anticipated severity at the time of separation.  The Board therefore attached higher probative value to the NARSUM and MEB examinations proximate to separation.  

Although there was insufficient limitation of motion to support a minimum rating, the Board agreed a 10% rating was justified for the presence of painful motion as reported at the MEB NARSUM examination.  The Board also considered if additional disability rating was justified for peripheral nerve impairment due to radiculopathy.  The CI had a herniated disc with radicular pain and left leg numbness and tingling treated with surgery, and there were post-surgery symptoms of radiating pain and numbness documented in the treatment records; however, examinations proximate to separation indicated normal strength, reflexes and gait, and the sensory changes did not affect her ability to complete her assigned duties according to her Commanding Officer.  While the CI may have suffered additional pain from the nerve involvement, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  Therefore the critical decision is whether or not there was a significant motor weakness which would impact military occupation-specific activities.  There was no evidence in this case that motor weakness existed to any degree that could be described as functionally impairing, and no evidence of post-surgical bladder incontinence proximate to separation.  The Board therefore concluded that an additional disability rating was not justified on this basis.  

The Board considered whether a higher rating (§4.7) was achieved by using the alternate rating formula based on incapacitating episodes due to IVDS.  Although the CI had IVDS there were no incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under the alternate VASRD formula for IVDS.  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic low back pain condition.  


BOARD FINDINGS:  In the matter of the chronic low back pain condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  














The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140502, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 9 Aug 16

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXXXX, former USMC
		


						 XXXXXXXXXXXXXXXXXXXX
	     					 Assistant General Counsel
						  						 (Manpower & Reserve Affairs)











