





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01973
BRANCH OF SERVICE:  NAVY	BOARD DATE:  20150529
SEPARATION DATE:  20071015


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4 (Dog Handler) medically separated for a left ankle condition.  The condition could not be adequately rehabilitated to meet the physical requirements of his Rating or satisfy physical fitness standards.  He was referred for a Medical Evaluation Board (MEB).  The left ankle condition, characterized as “pain in joint involving ankle and foot and anterior soft tissue impingement,” was forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  No other conditions were submitted by the MEB.  The Informal PEB adjudicated “left ankle pain and impingement” as unfitting, rated 10%, with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  Depressive disorder, not otherwise specified (NOS) and posttraumatic stress disorder (PTSD) were adjudicated by the PEB as Category III, conditions that are not separately unfitting and do not contribute to the unfitting condition.  The CI did not agree and requested reconsideration.  A Reconsideration PEB affirmed the PEB findings and rating and he was medically separated.


CI CONTENTION:  He was not evaluated for his obstructive sleep apnea (OSA) condition.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

Service Recon PEB – Dated 20070809
VA - (1 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Left Ankle Impingement
5099-5020
10%
S/p Left Ankle Surgery w/Scar
5271
10%
20071101
Depressive Disorder NOS
CAT III
PTSD
9411
10%*
20071101
PTSD
CAT III




Other x 2 (Within Scope)
Other x 6
20071101
Combined:  10%
Combined:  60%
*Derived from VA Rating Decision (VARD) dated 20071127 (most proximate to date of separation [DOS]).   **Increased to 50% eff 2090909 on VARD 20100707


ANALYSIS SUMMARY:  The Board acknowledges the CI’s contention for ratings of his PTSD (and by implication, depressive disorder) conditions which were determined to be not unfitting by the PEB.  Disability compensation may only be offered for those conditions that cut short the member’s career.  Should the Board judge that any contested condition was most likely incompatible with military service, a disability rating IAW the VASRD, based on the degree of disability evidenced at separation, will be recommended.

Left Ankle Pain and Impingement Condition.  The service treatment record (STR) noted that the CI twisted his left ankle in October 2005 while playing flag football.  Although there was initial suspicion for an acute avulsion (“chip”) fracture of the medial malleolus (inner ankle bone) this was determined to be from prior injury.  Despite conservative treatment with immobilization, steroid injection, use of a lateral heel wedge and physical therapy (PT), he continued to experience significant pain in the lateral (outside aspect) of the ankle.  Diagnostic arthroscopy in April 2006 discovered some mild synovitis (inflamed joint lining), which was debrided, but no cartilage damage, loose bodies or bone spur formation.  Post-operatively, although symptoms improved, he still experienced pain with ankle dorsiflexion.  Repeat X-rays showed that bone spurs were a likely explanation of his symptoms, and in November 2006 he underwent open surgical exploration for spur removal.  There was improvement in motion and some decrease in pain, but not sufficiently to allow return to normal work activities.

At the narrative summary evaluation dated 15 May 2007 (5 months prior to separation), CI reported he had difficulty standing for longer than 30 minutes, couldn’t run with a dog through an obstacle course, and was unable to do all the sports he liked because of the ankle problems.  He was unable to walk, bend, stoop, squat, crawl, climb, or kneel without pain.  The examiner’s diagnosis was left ankle pain and impingement.  At the VA Compensation and Pension (C&P) exam on 1 November 2007 (2 weeks after separation) the CI reported ankle stiffness and decreased range-of-motion (ROM).  He could not squat or run, and climbed stairs with difficulty.  It was noted that “He can do his job as required with the navy but has difficulty doing the PT run.”  Although he could not participate in sports, “he is able to stay reasonably fit.”  Physical examination demonstrated CI had normal posture and gait and did not walk with a limp.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Left Ankle ROM
(Degrees)
Ortho ~7 Mos. Pre-Sep
NARSUM ~5 Mos. Pre-Sep
VA C&P ~2 Wks. Post-Sep
Dorsiflexion (20 Normal)
5
15
0
Plantar Flexion (45)
50
50
50
Comment

+Painful motion

§4.71a Rating
10%
10%
10%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under an analogous 5020 code (synovitis), while the VA assigned the same rating under the 5271 code (ankle, limited motion of).  Board members agreed that the limitation of ankle motion documented in the service and VA exams was not consistent with the “marked” descriptor, and therefore the next higher 20% rating was not justified.  Since ankle ankylosis was not present, a higher rating was likewise not justified under the 5270 or 5272 codes.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the left ankle impingement.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that depressive disorder and PTSD were not unfitting.  The Board’s threshold for countering fitness determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  Review of the STR showed that the CI received his first mental health (MH) evaluation in March 2006 for a 4-month history of sleeping difficulty, nightmares, hypervigilance and social isolation.  He also endorsed intrusive thoughts and avoidance regarding his combat tour in Iraq from January to August 2005.  The psychologist rendered diagnoses of PTSD (delayed) and partner relational problem, and considered the CI psychiatrically fit for duty.  The CI followed-up with this provider four more times through July 2006, at which time he was doing better and was psychiatrically cleared for armed duties.  Except for a sleep aid, he took no psychotropic medication.  There were no further MH related visits in evidence until the MEB Psychiatric Addendum in June 2007 (below).  On the Report of Medical Assessment dated 14 May 2007 (5 months prior to separation) the CI only listed left ankle pain as a condition which limited his ability to work in his primary specialty.  He indicated that he had no other questions or concerns about his health.  The MEB initially forwarded two non-MH diagnoses to the PEB on 15 May 2007.  The PEB requested a Psychiatric addendum for evaluation of anxiety and depression dated 22 June 2007.

At the MEB Psychiatric Addendum on 22 June 2007 (4 months prior to separation), the CI reported that during his deployment to Iraq, he was shot at, saw significant carnage, and felt his life was in danger.  However, his problems began the first day of dog handling school in 2004 when he learned of his grandfather’s death.  He reported headaches, nightmares, flashbacks of Iraq, hypervigilance, jumpiness, loss of interest, and decreased appetite, energy, and concentration.  He felt ineffectual at work and felt like he was treated like a child at work.  He was in the midst of a divorce but was dating a particular person for two months.  He stated he drank alcohol rarely.  Mental status examination (MSE) was essentially normal.  Diagnoses were PTSD and Depressive Disorder NOS with a Global Assessment of Functioning (GAF) of 60-65, connoting mild to moderate symptoms or impairment.  The examiner noted that the CI displayed some difficulty re-adjusting to civilian life, but appeared to be “pretty highly functioning, working overtime in a job that requires him to carry a weapon, without seeking or requiring intensive psychiatric treatment.”  The examiner further opined:

“…it is not felt at this time that the service member is unquestionably unable to perform his duties as a result of his disabilities.  Were he not receiving a PEB for orthopaedic issues, I would place him on a period of Limited Duty, with a trial of psychotherapy and psychotropic medication before referring his case to the (PEB).”

The CI was encouraged to take an antidepressant medication, attend the Post-Combat Stress Group, and enter psychotherapy; but he declined, stating he would like to wait for return of his previous psychologist, whose return date was unknown.  A non-medical assessment (NMA) on 6 July 2007 noted that since returning from Iraq, the CI “demonstrated behavior consistent with post-traumatic stress – deteriorating personal relationships, marked decline in performance, significant weight gain, and lack of initiative and motivation, among others.”  The commander “remained concerned about the spiraling effect of his behavior over the last year…”  It was further noted that the CI was working as a night shift dispatcher (out of his specialty), had missed no duty time as a result of his condition, but had not always been compliant with follow-up recommendations and treatment plans. 

The CI’s Command requested a second psychiatric opinion, so another Psychiatric Addendum was performed on 12 July 2007 (3 months prior to separation).  Reported symptoms were similar to those outlined in the previous addendum.  He endorsed “jumpiness” especially associated with hearing jets fly over, and could no longer participate in playing paintball and laser tag due to his combat experience.  Sleeping problems were cited as a cause for being late to work and missing appointments 10 times during the previous year.  However, the CI also indicated that his night job was better for him because he “sleeps better during the daytime than at night.  However, his sleep is frequently interrupted by command phone calls, and he only sleeps about 3-4 hours daily.”  Current hobbies included motorcycles and installing car audio equipment although he was currently going through a divorce, he was still dating; that relationship was “going well.”  The CI indicated he had declined a recommendation to take a psychotropic medication for PTSD and depression because he was worried side effects would impair his work performance.  He had exceeded weight standards since his enlistment but had recently lost 10 pounds due to decreased appetite.  He reported that his performance had declined since his return from Iraq, especially since injuring his ankle.  However, it was also noted that “because he works at nights, he has relatively little contact with his chain of command, so they haven’t been able to observe his performance lately.”  It was noted that the ankle condition was the reason he had worked nights as a dispatcher for 2 years.  He planned to go to trade school, apply for a job in corrections or with UPS, and become certified in custom car audio installation once he left the Navy.  The MSE was essentially normal.  PTSD and Depressive Disorder NOS were again diagnosed with an assigned GAF of 55-60 (moderate symptoms or impairment).  The examiner opined that he was “not fit for full duty from a psychiatric perspective.”  Administrative recommendations and findings were that the CI had PTSD and depressive disorder that prevented performance of further military duties; specifically, he was “not appropriate for sea duty or deployment.”

The general medical C&P examiner on 1 November 2007 (2 weeks after separation) indicated that the CI planned on going to school.  At the psychiatric C&P exam on the same day, the CI reported additional combat stressors in Iraq but noted no one was killed and one person was injured.  He reported he developed “full blown PTSD” about a year after his return from Iraq.  He endorsed symptoms of PTSD, including aggressive behavior, anxiety, increased startle, and nightmares 3-4 times per week.  However, he was sleeping 8 hours per night with a sleep medication.  He reportedly had stopped all hobbies and tended to drink every night to relieve his symptoms, but the examiner later indicated there was no substance abuse. There were no legal problems or psychiatric hospitalizations.  He was unemployed, but “he has only been out of the military for 2 weeks.”  Occupational plans were not addressed.  In addition to a sleep aid, he was taking one psychotropic medication for depressive symptoms.  His MSE was normal.  PTSD with depressive features was diagnosed, and an assigned GAF was 60.  The examiner noted that the CI did not isolate or withdraw, and had a girlfriend and other friends; and concluded that PTSD did not significantly impact social or occupational function.

In deliberating a fitness recommendation, Board members were struck by the NMA’s significant concerns about the effect of the MH condition on the CI’s functioning; and that the commander even proceeded to request a second psychiatric opinion.  Furthermore, while the first psychiatric addendum reflected hesitation in declaring the CI fully fit for duty (recommended a period of limited duty); the second psychiatric addendum clearly concluded that he was not fit.  However, the Board considered the entire record, and was challenged by some contrary and inconsistent evidence.  For example, the CI reported to the VA psychiatric examiner that his PTSD became “full blown” a year after return from deployment.  The record however reflected that symptoms began much earlier than this and by 11 months after deployment (i.e. about the time symptoms were “full blown”) were actually better; and there were no subsequent MH visits from this time until the first psychiatric addendum almost a year later.  Additionally, Board members queried the veracity of statements in the NMA because, as the CI stated, he had “relatively little contact with his chain of command” that was unable “to observe his performance lately.”  And the NMA itself stated that the CI had missed no work as a result of his condition.  In this context, the CI’s statement on the Report of Medical Assessment did not indicate that a MH condition interfered with performance of his duties.  Ultimately, Board members concurred with the first psychiatric addendum’s assessment that the CI was “pretty highly functioning, working overtime in a job that requires him to carry a weapon, without seeking or requiring intensive psychiatric treatment.”  Board members concluded therefore that the MH condition did not significantly interfere with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended depressive disorder and PTSD conditions and so no additional disability rating is recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  In the matter of the left ankle impingement and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended depressive disorder and PTSD conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting. There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140424, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 20 Aug 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN


