





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01974
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20030512


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Health Care Specialist, medically separated for “chronic back pain with associated anxiety…” and “bronchial asthma, exercise induced…,” rated 10% and 10% respectively, with a combined disability rating of 20%.  


CI CONTENTION:  The CI’s conditions continue to worsen and negatively impact daily activities.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20030402
VARD - 20030724
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Back Pain with Associated Anxiety…
5299-5295
10%
Low Back Strain with Disc Bulge at T10 – T11 and L5 – S1 Radiculopathy to Left Leg
5293-5295
10%
20030521



Anxiety Disorder (NOS) with Obsessive-Compulsive Traits and Panic Attacks
9499-9413
30%
20030522
Bronchial Asthma, Exercise Induced…
6602
10%
Asthma
6602
30%
20030521
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  60%


ANALYSIS SUMMARY:  

Chronic Back Pain with Associated Anxiety.  The PEB combined the four Medical Evaluation Board (MEB) conditions of “anxiety, not otherwise specified, with obsessive compulsive traits; chronic low back pain; chronic mid-thoracic pain; and, mature incomplete left L-5 radiculopathy” as a single unfitting condition of “chronic back pain with associated anxiety.” coded under an analogous 5295 code (lumbosacral strain) and rated 10%.  The approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The Board’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the Board considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the Board recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The evidence for both back conditions (thoracic and lumbar) with the radiculopathy, and for the mental disorder condition are presented separately, with attendant recommendations regarding separate fitness, and separate rating if indicated.  

Chronic Back Pain:  Chronic Low Back Pain; Chronic Mid-Thoracic Pain; and, Mature Incomplete Left L-5 Radiculopathy.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s back pain began in 1996 after being hit in the back with a pipe.  At the NARSUM examination dated February 2003, 3 months prior to separation, the CI reported chronic low back pain, chronic thoracic back pain and an L5 radiculopathy that were all considered constant and moderate.  Restrictions were that he could not carry a backpack, wear a Kevlar, carry or fire a rifle, do sit-ups, push-ups, or run.  Diagnostic imaging reported disk bulges in both the thoracic and lumbar spine segments (T10-11 and L5-S1).  Electro-diagnostic testing showed an old left L5 radiculopathy.  Physical examination showed good balance and gait.  There was decreased pinprick and light touch sensation in the L4 dermatome, decreased strength (4/5) in the left extensor halluces longus muscle, and normal reflexes.  There was tenderness and muscle spasm in both the thoracic and lumbar spine segments.  Range of motion (ROM) showed lumbar flexion of 90 degrees, lumbar extension of 35 degrees, left lateral flexion of 35 degrees, and right rotation at 30 degrees.  

At the VA Compensation and Pension (C&P) examination in May 2003, performed 9 days before separation, the CI reported constant back pain that was aggravated by activity, with pain radiating down the left leg.  He reported inability to lift greater than 10 pounds, do any running, walk greater than one-half mile, or stand greater than 15-20 minutes.  Physical examination showed normal posture and gait.  There was thoracic spine and lumbar spine tenderness with painful ROM of lumbar spine flexion to 90 degrees, extension to 30 degrees, lateral flexion to 30 degrees bilaterally, and rotation to 30 degrees bilaterally.  The back was weaker throughout ROM when resistance was applied, particularly with repetitive use.  Pain increased throughout ROM with repetitive use.  Provocative testing for radiculopathy was positive.  Motor, sensory, and reflex examinations were normal.  

The Board directed attention to its rating recommendation based on the above evidence.  The Board adjudged that the back condition(s) were reasonably unfitting when separated from the mental disorder condition.  The VASRD spine rules, in effect at the time, considered the ratable spine segments of thoracic (dorsal) separately from lumbosacral (rather than current thoracolumbar spine).  However with respect to the back conditions, the Board considered that only the lumbosacral spine was reasonably separately unfitting and ratable.  

The PEB assigned a 10% rating under an analogous 5295 code (lumbosacral strain), citing painful motion.  The VA assigned a 10% back rating using a combined 5293-5295 code (intervertebral disc syndrome - lumbosacral strain) based on the VA C&P examination 9 days before separation, citing painful motion.  All examinations documented characteristic pain with motion supporting a 10% rating for the back condition.  There was no evidence of incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under code 5293 (intervertebral disc syndrome).  

The Board also considered if additional disability rating was justified for peripheral nerve impairment due to radiculopathy.  Radiographic and electro-diagnostic studies supported some level of left leg radicular nerve irritation or involvement, but physical examinations proximate to separation revealed no objective findings of radiculopathy that would impact duty performance.  The presence of functional impairment with a direct impact on fitness is the key determinant in the Board’s decision to recommend any condition for rating as additionally unfitting.  There was no evidence in this case that motor weakness existed to any degree that could be described as functionally impairing.  The Board therefore concluded that an additional disability rating was not justified on this basis.  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends an unfitting back (lumbosacral) condition with a disability rating of 10% for the chronic back pain condition, coded 5299-5295.  

Associated Anxiety:  Anxiety, Not Otherwise Specified (NOS), With Obsessive Compulsive Traits.  According to STRs and the mental health MEB NARSUM, the CI had onset of obsessive-compulsive symptoms beginning in February 2002.  The symptoms included an inability to drive due to his perception of a dirty windshield to the extent that if there were any marks on the windshield, he would have to pull over and continually wipe the windshield down in order to proceed further.  He also reported that this extended to wearing glasses as he had an inability to tolerate any perceived dirt or speck of dust on his glasses, which results in severe frustration and agitation.  He was diagnosed and treated for obsessive compulsive disorder and despite treatment with medication and biofeedback, the CI’s obsessive compulsive disorder did not improve sufficiently to meet the requirements of the CI’s military specialty and he was referred for an MEB.  During the MEB process the mental health diagnosis was changed to anxiety NOS, with obsessive compulsive traits.  

During the mental health NARSUM examination in December 2002, 5 months prior to separation, the CI reported onset of symptoms at the same time as his severe back pain and asthma conditions worsened.  He reported continued symptoms of obsessive thought and compulsive behavior agitation, decreased concentration, irritability, insomnia, chest tightness, increased blood pressure, headaches, rapid breathing and rapid heart rate.  He reported that he was forced to drop out of an online computer school due to his inability to concentrate and inability to sit still long enough to sit at the computer and complete his course work.  He reported that with the assistance of the Paxil medication he was again able to drive.  Mental status examination (MSE) documented a described mood as irritable, restless, agitated, and dysthymic due to his recurrent signs and symptoms of anxiety and obsessive thoughts and compulsive activities.  Affect was slightly constricted but not inappropriate to the described mood.  There was no suicidal ideation, delusions, hallucinations or other symptoms suggestive of psychosis, speech disturbance, objective cognitive impairment, or other abnormality.  Global assessment of function (GAF) was 65 in the mild symptom range (61-70).  The diagnosis was anxiety disorder NOS and the impairment for social/occupational functioning was “definite.”  

The commander’s statement dated 3 March 2003 indicated that “(The CI) has had to be driven into work by his spouse and supervisors, he can't operate a military vehicle, moreover; he is unable to cope with the responsibilities of his PMOS and rank due to his emotional instability.”  The profile was S3 and listed obsessive-compulsive disorder.  

At the VA C&P mental disorder examination in May 2003, performed 10 days after separation, the CI reported complaints of sleep disturbance, poor concentration, anxiety, occasional forgetting, and compulsive cleaning of his car windshield and eye glasses.  He described symptoms of heart racing, tight chest, rapid breathing, sweating and feeling of going out of control or maybe going crazy three to four times per week, prior to being prescribed medication (Paxil).  He reported forgetfulness and panic attacks had decreased to one to two times a week on Paxil.  Prior to Paxil he related having anxiety incidents with having to pull over and clean his windshield three to four times a day, which decreased to several times a week with the medicine.  The CI indicated that these obsessive behaviors caused his wife or his platoon Sergeant to have to drive him to work the last three months with the Army.  MSE did not document any objective abnormalities, but noted the above symptoms and complaints.  GAF was 65.  The diagnosis was anxiety disorder, not otherwise specified, with obsessive-compulsive traits and panic attacks.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB considered the MEB diagnosis of “anxiety, not otherwise specified, with obsessive compulsive traits” as bundled with the chronic back pain (“with associated anxiety”) and assigned a 10% rating under an analogous 5295 code (lumbosacral strain), citing painful motion as detailed above and not addressing any mental disorder rating.  The VA rated anxiety disorder NOS with obsessive-compulsive traits and panic attacks at 30%, coded 9499-941 (anxiety disorder NOS), based on the VA C&P examination 10 days after separation.  

The CI had a separately diagnosed Axis I anxiety disorder NOS and not a mental disorder due to another medical condition, or only symptoms of anxiety.  Board members unanimously agreed that the evidence reasonably justified that the functional limitations of the anxiety disorder condition contributed to the CI’s inability to perform his military duties, and accordingly adjudged that the anxiety disorder NOS was reasonably separately unfitting, and therefore a separate disability rating is recommended.  

The Board noted that there was no traumatic event causing the unfitting mental health condition and therefore concluded that application of VASRD §4.129 was not appropriate in this case.  The Board next considered the §4.130 rating at the time of separation.   All Board members agreed that at the time of separation, the §4.130 threshold for a 50% rating was not approached and that the criteria for a 0% rating was exceeded.  The deliberation settled therefore on arguments for a 30% (occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks) versus a 10% (occupational and social impairment due to mild or transient symptoms which decrease work efficiency … only during periods of significant stress, or; symptoms controlled by continuous medication) permanent rating recommendation.  

The NARSUM and C&P examination along with the commander’s statement cited evidence which indicated that job performance and reliability suffered because of psychiatric symptoms.  Symptoms were not considered, mild, transient, controlled by medication, or only during periods of significant stress.  The Board consensus was that the record of evidence most accurately supported the 30% criteria.  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board majority recommends an unfitting anxiety disorder condition with a disability rating of 30% for the anxiety disorder (NOS) condition, coded 9499-9413.  

Bronchial Asthma, Exercise Induced.  According to STRs and the MEB NARSUM, the CI’s bronchial asthma condition began in 1993 after experiencing a 19 year remission of childhood asthma (no symptoms after age 9).  Diagnosis of exercise induced asthma was made by a specialist and confirmed by a methacholine challenge test.  Pulmonary function tests (PFTs) were normal after bronchodilators.  At the MEB examination (recorded on DD Form 2807 Report of Medical History and DD Form 2808 Report of Medical Examination) dated July 2002, 9 months prior to separation, the CI reported asthma and use of albuterol (inhalational bronchodilator).  Physical examination showed a normal chest and lung examination.  The examiner recorded albuterol use as twice a day.  

At the NARSUM examination dated February 2003, 3 months prior to separation, the CI reported continued symptoms of asthma while on medication.  Medication included albuterol as needed.  Physical examination documented normal chest and breath sounds.  The examiner stated:  “The patient does manifest the need for continued bronchodilators for intermittent and even routine use in addition to his medications for seasonal allergic rhinitis.”  

At the VA C&P examination in May 2003, performed 9 days after separation, the CI reported shortness of breath, tightness in chest and wheezing with any strenuous activity and current treatment of albuterol twice a day as needed, as well as allergy medication use.  Physical examination showed a normal chest examination.  A VA treatment note dated July 2003 indicated albuterol was being used four times a day and a longer acting inhalational bronchodilator (salmeterol diskus) was added for use twice a day.  Later treatment notes indicated continued use of both daily inhalational medications.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under the 6602 code (asthma, bronchial), citing normal spirometry (PFTs) and intermittent inhalational therapy.  The VA assigned a 30% rating using the same 6602 code, based on the VA C&P examination 9 days after separation, citing daily bronchodilator therapy.  The key rating factor in this case was medication use as PFT evidence did not support any 6602 rating criteria.  The CI was not using inhalational anti-inflammatory medication or oral bronchodilators, and therefore deliberations focused on if the CI had daily inhalational therapy (30%) or intermittent inhalational therapy (10%).  

Board members considered that the MEB, NARSUM and VA examination supported current use of daily bronchodilators.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 30% for the asthma condition, coded 6602.  


BOARD FINDINGS:  In the matter of the back pain with associated anxiety condition, the Board unanimously recommends that it be adjudicated as two separate unfitting conditions:  In the matter of the back condition, the Board unanimously recommends a separately unfitting determination with a disability rating of 10%, coded 5299-5295 IAW VASRD §4.71a.  In the matter of the anxiety NOS condition, the Board majority recommends a separately unfitting determination with a disability rating of 30%, coded 9499-9413 IAW VASRD §4.130.  In the matter of the asthma condition, the Board unanimously recommends a disability rating of 30%, coded 6602 IAW VASRD §4.97.  The single voter for dissent recommended re-characterization with a disability rating of 40% and did not elect to submit a minority opinion.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  






CONDITION
VASRD CODE
PERMANENT RATING
Chronic Back Pain
5299-5295
10%
Anxiety Disorder, NOS
9499-9413
30%
Bronchial Asthma, Exercise Induced
6602
30%
COMBINED
60%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140213, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record







AR20160013308, XXXXXXXXXXXXXXXXXXX


Dear XXXXXXXXXXXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 60% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board's recommendation and record of proceedings for your information.

The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.

The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXXX.

A copy of this decision has also been provided to the Department of Veterans Affairs and to the counsel you listed on your application, XXXXXXXXXXXXXXXXXXX.

 
Sincerely,
 






Enclosure
 
XXXXXXXXXXXXXXXXXXX
Deputy Assistant Secretary of the Army
XXXXXXXXXXXXXXXXXXX








