





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-01983
BRANCH OF SERVICE:  MARINE CORPS	BOARD DATE:  20141113
SEPARATION DATE:  20020131


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Basic Marine) medically separated for major depressive disorder (MDD).  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty and he was referred for a Medical Evaluation Board (MEB).  The MEB forwarded “mild closed head injury with mild concussion, resolving,” “pseudoseizure,” and “aphysiologic gait, rule-out conversion disorder” to the Physical Evaluation Board (PEB) for adjudication.  No other conditions were submitted by the MEB.  The Informal PEB adjudicated “major depressive disorder in partial remission” (Axis I diagnosis per psychiatric addendum to the narrative summary [NARSUM]) as unfitting, rated 10%, with presumptive application of the VA Schedule for Rating Disabilities (VASRD).  The concussive and pseudoseizure conditions were determined to be Category II (conditions contributing to the unfitting condition); and, the gait (vs. conversion disorder) condition was determined to be Category III (not separately unfitting and not contributing to the unfitting condition).  Although the CI appealed for a Formal PEB, there is no evidence that this proceeding was conducted; and, he was medically separated.


CI CONTENTION:  “Please Consider All Conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 









RATING COMPARISON:

Service IPEB – Dated 20010816
VA (7 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
MDD
9434
10%
Major Depressive Disorder with Postconcussive Syndrome (Subsumes all PEB conditions.)
8045
30%
20010626
Head Injury/Concussive Condition
Category II




Pseudoseizures
Category II




Gait (vs. Conversion Disorder) Condition
Category III




Other x 0  (Not in Scope)
Other x 3 (Not in Scope)
20010626
Combined:  10%
Combined:  30%
Derived from VA Rating Decision (VARD) dated 20020423 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:

Major Depressive Disorder.  The service treatment record (STR) establishes that the CI had a pre-existing psychiatric history of treated depression, that was complicated by a self-inflicted head injury at age 15 (BB pellet penetrating right temporal skull) requiring neurosurgery (craniotomy).  He suffered a concussive head injury during basic training (pugil stick blow) in December 2000, and was subsequently referred for neuropsychological evaluation of persistent symptoms (as elaborated in topic discussions below) following that injury.  The earliest neuropsychological documentation in the STR is from an entry of March 2001 (11 months prior to separation).  This documents pre-enlistment occupational functioning limited to a “variety of short term jobs [fast food, lawn mowing] ... never being fired or disciplined.”  The evaluation focused on referral issues, “concerns ... about significant exaggeration of neuropsychological cognitive deficits and possible conversion disorder;” and, did not detail strictly psychiatric symptoms.  The mental status exam (MSE) documented “moderately depressed [mood] and anxious, with well-modulated affect;” but, was otherwise normal without suicidal ideation, thought or speech disturbance, hallucinations, delusions, or other acute features.  The consultant provided an Axis I diagnosis of MDD, stating that the “multiple symptom patterns may better be explained by patient’s mood disorder than ... Conversion Disorder.”  The Global Assessment of Functioning (GAF) assignment was 60-51, which is the moderate range of impairment.  A follow-up note by the same neuropsychologist 2 weeks later noted “no significant change” in MSE or assessment.  A neurology entry from this same period documented “Emotionally, he feels depressed ... ‘I am way down there, sir.’ ... Frustration level is harder everyday especially at work where he deals with other people and when things are not done correctly.”  A mental health (MH) entry from June 2001 (8 months prior to separation) recorded that the CI “has demonstrated significant gains,” and detailed a MSE without any significant abnormalities.  There is otherwise no STR evidence of suicide attempts, serious disciplinary or legal issues, alcohol/substance abuse or psychiatric hospitalization.

The psychiatric addendum to the NARSUM was conducted in July 2001 (7 months prior to separation) and chronicled the clinical course described above.  It documents a period in March 2001 (11 months prior to separation) move to below context when the CI was “severely suicidal,” requiring intensive outpatient therapy; but, source records for these visits are not in evidence (noting that MH records might have been sequestered and not reincorporated in the available STR).  The psychiatrist reported “significant improvement in cognitive, memory and emotional functioning ... denying severely depressed mood ... continued to report self deprecation, difficulty with concentration ... disappointment and frustration ... [and] ... moderate reduction in emotional, behavioral, and somatic complaints and symptoms, discontinued need for medication, improved mood, reduction of suicidal ideation, acceptance of disability, and positive post military career planning.”  The MSE was a verbatim repetition of the one documented above for the initial March evaluation (depression, anxiety, no suicidal ideation or other abnormalities); as was the Axis I diagnosis (MDD) and GAF assignment (moderate range).  The MEB psychiatrist concluded that “Conversion Disorder has been ruled out” and the following statement was added:
The medical board agrees with the above findings [referring to psychiatric addendum] and is of the opinion that the service member suffers from Major Depressive Disorder which existed prior to entry into military service, which was precipitated by head injuries sustained during military training, and which have improved moderately, but not sufficiently to be returned to military duty.
The commander’s non-medical assessment referred only to “closed head injury” and did not provide details probative to occupational functioning; but, the STR contains an awards citation (Navy Achievement Medal, 29 October 2001, 4 months prior to separation) documenting “initiative and motivation” in the leadership of “numerous maintenance teams” and, “In addition to his regular duties he also developed a commendable maintenance tracking database and acted as the logistics chief, a noncommissioned officer billet, for a two week period.”  There is not a VA psychiatric evaluation in evidence until 2014, too remote from separation for probative evidence.  The VA rated MDD at 30% at separation (see rating comparison chart), presumably based on service evidence (missing pages in rating decision).

The Board directed attention to its rating recommendation based on the above evidence and, first deliberated whether the application of VASRD §4.129 (for any “mental disorder that develops in service as a result of a highly stressful event”) is appropriately applied to its recommendations in this case.  Although conceded that there was a contribution of the service trauma to the recurrence of depression, the CI’s psychiatric baseline and the interplay of life stressors with the clinical course of MDD in this case overcome a conclusion that the MH condition was a result of that single service stressor.  Members therefore agreed that the application of §4.129 was not satisfactorily supported in this case.  With regards to the appropriate rating recommendation for MDD at separation, members agreed that VASRD §4.130 criteria were not satisfied for a 50% rating (“occupational and social impairment with reduced reliability and productivity”, with examples of acute symptoms not present in this case).  Members then deliberated recommendations for a 10% rating (“occupational and social impairment due to mild or transient symptoms which decrease work efficiency…only during periods of significant stress”) vs. a 30% rating (“occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks”).

Although it is quite possible (albeit speculative) that there was “occasional decrease in work efficiency” as per the 30% language, there is no evidence for the stipulated “intermittent periods of inability” to meet duty requirements.  The MH provider’s comment about the CI’s frustration with co-workers not performing to his standards and the comments in the award citation are convincing evidence that occupational performance was more than satisfactory.  Given that the CI no longer required psychiatric medication at separation and especially measured against the baseline of the CI’s pre-service occupational functioning, it is difficult to conclude that there was the requisite degree of occupational and social impairment which would support a §4.130 rating higher than 10% in this case.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the MDD condition.

Contended Post-Concussion and Pseudoseizure Conditions (Category II).  In addition to the pre-service self-inflicted head injury described above, the March 2001 neuropsychologist’s entry (cited above) also noted “numerous concussions growing up from sports, rodeo, fights, and parental abuse.”  There are conflicting reports in the STR regarding details surrounding the basic training head injury (pugil stick blow) referenced above.  There was reported loss of consciousness and an associated seizure; but, various providers expressed skepticism, and both the NARSUM and pre-separation VA examiner document a witness account that the CI voluntarily opened his eyes in the midst of the event.  This issue notwithstanding, the CI was admitted to a local civilian facility, where he was stabilized and started on an anticonvulsant medication (Dilantin), prior to transfer to a Naval facility.  There was a CT (computerized tomography) report of a non-displaced skull fracture at the civilian facility, which was re-interpreted by a neurosurgeon as remote post-surgical changes.  The CI complained of persistent memory problems, prominent headache and tremors which were extensively investigated and followed by neurology.  He suffered a repeat fall (January 2001, 12 months prior to separation), striking his head on a bunk and an electroencephalograph (EEG, brain wave tracing) during “shaking” following that event confirmed that it was not due to seizure.  Following that incident the treating neurologist confirmed a diagnosis of pseudoseizures and the anti-convulsant was discontinued.  Magnetic resonance imaging was interpreted as post-surgical changes from the remote craniotomy without other abnormality.  Neuropsychological evaluation was “highly suggestive of poor effort on several instruments ... [and suggests] ... an individual who is exaggerating his cognitive defects and psychological factors appear to be playing a prominent role in the patient’s experience of the severity of the sequelae [resulting symptoms] and in sustaining them.”  Neurology, primary care and MH entries in the STR document an improving course for the headaches and post-concussive symptoms during the pre-separation period.  There is no STR evidence for any work loss due to headache or other concussive symptoms, and no evidence of recurrent pseudoseizures after that diagnosis was established.

The NARSUM (conducted 9 months prior to separation) stated that the headaches “have improved remarkably” and detailed the absence of other neurological symptoms, but did not comment on memory or cognitive issues.  It detailed a normal neurological examination.  The neuropsychological addendum documented, “Attention, cognition, concentration, problem solving, abstractions, intellectual curiosity, and coping skills were intact to clinical observation.  Intellectual functioning was estimated to be within average range.”  A VA neurological Compensation and Pension (C&P) evaluation was conducted 26 June 2001 (7 months prior to separation).  It confirmed that the pseudoseizures were resolved; but, stated that headaches persisted “a few times per week ... generally last about an hour,” further elaborating that they “sometimes respond to Tylenol ... [but, if not] ... he will have to reduce his activity.”  The VA neurologist concluded, “It is my feeling then, as above, that most of his problems are psychogenic.  He still has some difficulties with concentrating, however, this seems to be improving, and we do not have good evidence that there is an organic cause for this, and his neuropsychological testing is improving.”

The Board directed attention to its recommendations based on the above evidence.  The Board’s first charge for these Category II conditions is to assess whether either or both of them can be reasonably justified as separately unfitting and ratable.  The Board’s threshold for such determinations is higher than the VASRD §4.3 (reasonable doubt) standard used for its rating recommendations, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The post-concussive condition consisted of headache and cognitive components, each with functional import.  It is clear that, although the headaches were improving, they persisted at separation.  The VA C&P evidence that they occasionally impinged on activity is reason for pause, but it would be overly speculative to conclude that they interfered with performance to an unfitting degree.  There is no foundation for concluding that there was any unfitting cognitive impairment, considering the intact functioning documented in the neuropsychological addendum, and harkening back to the award citation as elaborated in the MDD topic.  With regards to the pseudoseizure condition, there is convincing evidence that it was no longer present at separation.  After due deliberation in consideration of the preponderance of the evidence, members agreed there was insufficient support for recommending either the post-concussive or pseudoseizure conditions as unfitting; thus, neither is eligible for disability rating.

Contended Gait Disturbance (Category III).  The CI complained of persistent dizziness and imbalance after the pugil stick injury and was dispensed a cane for ambulation.  STR entries confirm the persistence of unsteady gait for the first 3 months after transfer to the Naval facility, although all associated neurological exam findings were suspect of voluntary influence.  The neurological consultant 6 weeks after transfer recorded, “Gait. Slow, wide-based, magnetic like.  Romberg’s [testing upright balance with eyes close] sways backwards and forwards.”  Objective findings of nystagmus [involuntary eye jerking] and abnormal proprioception [joint position sense critical to balance] were not present, and all other findings were normal.  A conversion disorder was suspected as an explanation for both the pseudoseizure and gait conditions, and the CI was referred for the psychiatric and neuropsychological evaluations detailed in the MDD topic.  He also underwent neurovestibular testing (electronically measured brain functions associated with balance) on two occasions.  The initial interpretation was “suspect for inconsistent effort with evidence of voluntary eye-crossing during the clinical testing”; but, the possibility of a “central deficit [organic pathology] with strong aphysiologic [no organic pathology] overlay” could not be excluded and repeat testing after counselling was recommended.  The repeat evaluation was interpreted as “continued to show an exaggerated aphysiologic gait pattern” with “minimal deficit that has markedly improved from testing on 1/26/01.”  Subsequent STR entries document an improving gait without the need for a cane, and an MH entry of June 2001 (8 months prior to separation) referring to the post-concussive disorder documented “no identifiable deficits.”

The NARSUM documented, “His gait pattern has demonstrated significant improvement ... no diplopia [double vision], focal weakness, incoordination, dizziness ....”  The physical exam specified a “stable” gait; and detailed normal neurological findings which included comprehensive cerebellar (gait and coordination) testing.  The VA neurological C&P (7 months prior to separation [also cited above]) expressed the opinion that the gait symptoms were psychogenic, but did not comment on observed gait or provide objective findings of cerebellar testing.  A VA general medical C&P examination performed the same day conversely attributed the gait disturbance to pes planus, stating that, “When he has an arch support he has absolutely excellent balance.”  This was opined to be pre-existing without service aggravation; but, this finding and opinion is not corroborated elsewhere in the STR or VA file.

The Board directed attention to its recommendation based on the above evidence; and, as with the Category II conditions discussed above, must first assess whether the gait condition can be reasonably recommended as unfitting at separation.  The Board’s threshold for countering Service fitness determinations, to an even greater extent than elaborated above for the Navy Category II determinations, requires convincing performance-based evidence.  Members agreed that the preponderance of evidence at separation supports a conclusion that the gait disorder was resolved, or at least no longer significant, at separation.  There are no objective findings or performance implications which would reasonably defend a recommendation that this condition was unfitting at separation.  After due deliberation, under the applicable threshold cited above, members agreed there was insufficient support for recommending the addition of the gait disturbance as an unfitting condition eligible for disability rating.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the major depressive disorder and IAW VASRD §4.130, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended post-concussion and pseudoseizure conditions, the Board unanimously recommends no change from the PEB determinations as Category II.  In the matter of the contended gait disorder, the Board unanimously recommends no change from the PEB determination as Category III.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140505, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44
       (b) CORB ltr dtd 10 Jun 15

      In accordance with reference (a), I have reviewed the cases forwarded by reference (b), and, for the reasons provided in their forwarding memorandums, approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USMC
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN
- XXXXXXXXXXXXXXX, former USN


