





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02092
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20041023


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Military Police, medically separated for  “asthma,” “low back pain” and “migraine headaches” rated 10%, 10%, and 0% respectively, with a combined disability rating of 20%.


CI CONTENTION:  The CI requests the Board consider all conditions.  The CI’s complete submission is at Exhibit A. 


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20040706
VARD - 20100408
Condition
Code
Rating
Condition
Code
Rating
Exam
Asthma
6602
10%
Asthma
6602
NSC
STR
Low Back Pain
5237
10%
Low Back Pain with Right Leg Sciatica
5242
NSC
STR
Migraine headaches
8100
0%
Migraines
8100
NSC
STR
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  No Service Connection


ANALYSIS SUMMARY:  

Asthma Condition.  According to service treatment records and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s asthma condition began in 1997 when he developed mild dyspnea on exertion which persisted despite use of a bronchodilator (BD) inhaler.  In May 2003, provocation testing (methacholine challenge) confirmed the presence of reversible airway obstruction consistent with the diagnosis of asthma.  
The CI was initially prescribed a BD inhaler (albuterol) and an anti-inflammatory inhaler (Advair) was added in October 2003 due to persistent symptoms.  During the pulmonary disease clinic appointment on 5 January 2004, 10 months before separation, the examiner indicated the CI had not had any emergency room visits since his last appointment in October 2003.  The CI reported decreased symptoms since on current medications, but he was still unable to pass a physical fitness test or wear a protective mask.  Examination of the heart and lungs was normal.  Bronchodilator and anti-inflammatory inhalers were continued and daily oral BD medication (Singulair) was added.  Despite treatment, the asthma condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The MEB forwarded “mild persistent asthma” for PEB adjudication.

At the respiratory therapy clinic (RTC) appointment on 6 January 2004, 10 months before separation, pulmonary function testing (PFT) showed a force expiratory volume in 1 second (FEV1) of 106 percent predicted normal (PRED) with a FEV1/ forced vital capacity (FVC) of 110% predicted after BD medication.

At the MEB examination (recorded on DD Forms 2807 and 2808) dated 27 January 2004, 9 months prior to separation, the CI reported current medications of Singulair, albuterol, and Advair.  

The MEB NARSUM examination on 15 April 2004, 7 months prior to separation, listed medications of albuterol, Advair, and Singulair.  The MEB NARSUM indicated that the PFT results of 6 January 2004 noted above showed normal FEV1 and FVC (before BD medication), but with a significant response to BD.  

A MEB Pulmonary addendum dated 22 April 2004 cited the same findings as the pulmonary follow-up visit dated 5 January 2004.  The addendum listed current medications of twice daily Advair, daily oral Singulair and use of an albuterol inhaler as needed and before exercise.  A VA Compensation and Pension examination was not performed.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the asthma condition 10% (coded 6602), citing intermittent use of inhaled steroids and bronchodilators.  The VA determined in April 2010 that the asthma condition (6602) was not service connected because the CI had failed to provide medical evidence of a “current, chronic disability.”  

A 30% rating stipulates “FEV-1 of 56- to 70-percent predicted, or; FEV-1/FVC of 56 to 70 percent, or; daily inhalational or oral bronchodilator therapy, or; inhalational anti-inflammatory medication.”  The CI was prescribed bronchodilator and daily anti-inflammatory inhalers and daily oral bronchodilator medications, which he reported as current medications at the MEB NARSUM examination.  The majority of Board members agreed that the VASRD §4.97 threshold for a 30% rating was met in this case.  A 60% rating was not justified in the absence of at least monthly visits to a physician for required care of exacerbations, or intermittent (at least three per year) courses of systemic corticosteroids.  There was also no PFT evidence to support the next higher 60% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board by a majority vote recommends a disability rating of 30% for the asthma condition, coded 6202.  

Low Back Pain (LBP) Condition.  According to service treatment records and the MEB NARSUM, the CI’s first noticed tightness in his back radiating to his with right leg in 2002.  The CI experienced episodes of LBP and muscle spasms in September and October 2003.  The episodes of muscle spasm continued and lumbar spine MRI 23 April 2004 showed degenerative changes of the lumbar spine and sacroiliac (SI) joints.  The CI was referred to rheumatology, but no metabolic or inflammatory cause of the CI’s back condition was identified and the rheumatologist agreed with the diagnosis of degenerative changes of the spine and bilateral SI joints.  Despite treatment, the low back condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for MEB.  The MEB forwarded “degenerative arthritis of the lumbar spine and sacroiliac joints” for PEB adjudication.

During the MEB NARSUM examination on 15 April 2004, performed 6 months prior to separation, the physical examination showed tenderness over the right SI region.  Deep tendon reflexes of the lower extremities were equal and symmetric.  Straight leg raise testing for radiculopathy was unremarkable.  The ROM was forward flexion of 90 degrees (90 degrees normal) and a combined ROM of 240 degrees (240 degrees normal), with painful motion noted in all planes, and ROM was measured with an inclinometer.  Muscle spasms, spinal contour and gait were not addressed.  A VA Compensation and Pension examination was not performed.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the LBP condition 10% coded 5237 (lumbosacral strain), citing painful motion and tenderness of the SI joints and back.  The VA determined in April 2010 that the low back condition with right leg sciatica condition (5242) was not service connected because the CI had failed to provide medical evidence of a “current, chronic disability.”  

Although there was insufficient limitation of motion to support a minimum rating, the Board agreed a 10% rating was justified for the presence of painful motion, tenderness and spasms.  There was no muscle spasm or guarding severe enough to result in abnormal gait or spinal contour, thus the next higher 20% rating was not justified on this basis.  Although not measured with a goniometer (as specified by the VASRD), the NARSUM examination showed a full and normal ROM.  There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula.  The Board also considered if additional disability rating was justified for peripheral nerve impairment due to radiculopathy.  While the CI may have experienced radiating pain from the back condition, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  There was no objective evidence of a radiculopathy with functional impairments with a direct impact on fitness that were separately functionally impairing for duty.  The Board therefore concluded that additional disability rating was not justified on this basis.  The Board’s rating recommendation is for the LBP and sacroiliac dysfunction together in accordance with VASRD §4.66 Sacroiliac joint which stipulates “The lumbosacral and SI joints should be considered as one anatomical segment for rating purposes.”  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the low back pain condition.  

Migraine Headaches.  According to service treatment records and the MEB NARSUM, the CI had a history of migraine headaches (HA) since 1998, treated with an abortive type migraine medication (Sumatriptan- trade name Imitrex) and a preventive type migraine medication (Verapamil).  There were no urgent, emergent, or routine treatment visits for HAs documented in record within the year before separation, although medication profiles indicated the CI’s primary care provider was writing prescriptions for medications for migraines in 2004.  Despite treatment, the CI was referred for a Medical Evaluation Board (MEB).  The MEB forwarded “migraine headaches” for PEB adjudication.

At the MEB NARSUM, performed on 15 April 2004, performed 6 months before separation, the CI reported migraine HAs described as unilateral and frontal associated with nausea, vomiting, diarrhea, visual disturbances, and light sensitivity.  He reported that many times the HAs could be aborted with use of Imitrex.  He indicated that his mild HAs lasted up to 3 hours, but that the severe HAs lasted until he fell asleep and during these HAs he would have to stop what he was doing and seek a dark quite place.  He reported that in the past the “severe” HAs had occurred 6-7 times per month and more recently 18 times in the past month.  The examiner stated he “does not seek medical attention during these headaches, but the frequency of missed work will be documented by his supervisor.”  The commander’s statement, 30 March 2004, did not address migraine HAs and indicated the CI was “able to perform all duties presently required of him.”  In a later memorandum, dated, 7 June 2004, the commander indicated the CI did not inform his chain of command of his health issues and/or standings.  A VA C&P examination was not performed.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the migraine HAs condition 0% (code 8100 migraine).  The VA determined in April 2010 that the migraine condition was not service connected because the CI had failed to provide medical evidence of a “current, chronic disability.”  

Rating guidance under diagnostic code 8100 is based on the frequency of “prostrating attacks” over the “last several months”.  The VASRD does not further define prostrating attacks however commonly accepted definitions include “utter physical exhaustion or helplessness” (Webster's New World Dictionary of American English), “complete physical or mental exhaustion” or “extreme exhaustion or powerlessness” (Dorland's Illustrated Medical Dictionary).  Review of service treatment records in the 12 months prior to separation does not corroborate prostrating HAs occurring on average one in 2 months or more frequently to support a rating higher than the 0% adjudicated by the PEB.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the migraine headaches condition.


BOARD FINDINGS:  In the matter of the asthma condition, the Board by a majority vote recommends a disability rating of 30%, coded 6602 IAW VASRD §4.71a.  The dissenting voter elected to submit a minority opinion.  In the matter of the low back pain condition and IAW VASRD §4.124a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the migraine headache condition and IAW VASRD §4.124a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Asthma
6602
30%
Low Back Pain
5237
10%
Migraine Headaches
8100
0%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140507, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record

SAMR-RB							
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXX, AR20160010893 (PD201402092)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA

MINORITY OPINION:  The minority voter strongly recommends no modification of the 10% Asthma rating based on the overwhelming evidence supporting the PEB’s appropriate adjudication at the time of separation.  

A primary measure of Asthma severity is the pulmonary function Test (PFT).  At the respiratory therapy clinic (RTC) appointment on 6 January 2004, 10 months before separation, pulmonary function testing (PFT) showed a force expiratory volume in 1 second (FEV1) of 106 percent predicted normal (PRED) with a FEV1/ forced vital capacity (FVC) of 110% predicted after bronco-dilator medication.  VASRD Code 6602 (Asthma, bronchial) stipulates FEV-1 of 71- to 80-percent predicted, or; FEV-1/FVC of 71 to 80 percent, or; intermittent inhalational or oral bronchodilator therapy for a 10% rating.  The CI’s PFTs are very clearly better than those minimums required to meet a 10% rating, let alone a 30% rating which requires FEV-1 of 56- to 70-percent predicted, or; FEV-1/FVC of 56 to 70 percent, or; daily inhalational or oral bronchodilator therapy, or; inhalational anti-inflammatory medication.  In light of the CI’s very good and very normal PFT results, the PEB rated the condition 10% citing “Asthma with positive methacholine challenge and intermittent use of inhaled steroids and bronchodilators.”

The Veterans Administration supported this application and methodology of the VASRD in the VA rating decisions dated 8 April 2010 and 5 August 2013.  Using the same standard as the PEB, the VA, in each rating decision, declined to even service-connect, let alone rate, the CI’s Asthma condition citing “the medical evidence of record fails to show that a current diagnosed disability exists.”

The PEB astutely synthesized the available evidence, and in the absence of ratable PFT results, appropriately assigned a 10% rating for intermittent use of inhaled steroids and bronchodilators.  The VA, who are the undisputed experts in the application of the VASRD, denied service connection of the asthma condition using the same evidence.  The evidence clearly does not support the proposed 30% rating and accompanying permanent disability retirement re-characterization.

RECOMMENDATION:  The minority voter strongly recommends no modification of the CI’s 10% Asthma rating based on VASRD code 6602 (Asthma, bronchial) and no re-characterization of his separation.

