





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02097
BRANCH OF SERVICE:  Army	BOARD DATE:  20150604
SEPARATION DATE:  20050327


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard E-5 (Combat Engineer) medically separated for low back and neck conditions.  These conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was issued a permanent P3/U3/L3 profile and referred for a Medical Evaluation Board (MEB).  Neck pain secondary to degenerative disc disease (DDD); low back pain (LBP), non-radiating; obstructive sleep disorder; and breathing-related sleep disorder” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other condition was submitted by the MEB.  The Informal PEB (IPEB) adjudicated “non-radiating chronic LBP and chronic non-radiating neck pain;” as unfitting, rated 10% and 0% with likely application of the Veteran’s Affairs Schedule for Rating Disabilities (VASRD).  The remaining conditions (obstructive sleep apnea (OSA) and breathing-related sleep disorder) were determined to be not unfitting.  The CI made no appeals, and was medically separated.


CI CONTENTION:  “Please consider all conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any condition outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

Admin Correction PEB – Dated 20050314
VA* - (~3 Weeks Pre-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Non-radiation Chronic LBP
5237
10%
Spondylolysis, L5 on S1; Lumbar Spine
5237
40%
20050303
Chronic Non-Radiating Neck Pain
5243
0%
DDD with Bulging Discs, Cervical Spine
5242
20%
20050303
Obstructive Sleep Apnea
Not Unfitting
Obstructive Sleep Apnea
6847
50%
20050303
Breathing-Related Sleep Disorder
Not Unfitting
No VA Placement
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 2
RATING:  10%
RATING:  80%
*Derived from VA Rating Decision (VARD) dated 20050524 (most proximate to date of separation [DOS])


ANALYSIS SUMMARY:

Non-Radiating Cervical Spine Pain.  The service treatment record (STR) indicated that the CI slipped on ice in March 2003 resulting in a number of painful conditions to include neck pain.  Initial and emergent treatment revealed no acute spinal fracture or dislocation, but radiographs did reveal multi-level arthritic cervical spine DDD.  His acute care discharge diagnosis included myofascial strain of the cervical spine.  Although he continued to complain of intermittent neck pain, the STR was inconsistent in noting radicular symptoms.  On frequent occasions, all radicular symptoms were denied whereas other records indicated such symptoms extending into either upper extremity.  Electro-diagnostic studies performed in July 2004 were completely normal; specifically noting no electrical evidence of bilateral cervical radiculopathy.  Both orthopedic and neurosurgical consultations did not recommend surgical intervention.  Despite aggressive physical therapy (PT), epidural and facet injections, medications, and radiofrequency ablation of cervical nerves, his painful neck symptoms remained and he was referred for MEB.

At the MEB narrative summary (NARSUM) examination (13 May 2004; 11 months pre-separation), the CI reported his chief complaint as “Neck pain” made worse when lying down, running, wearing Kevlar, or performing sit-ups and push-ups.  He denied abnormal sensations or associated weakness.  The physical examination (PE) noted full range of motion (ROM) of the cervical spine without tenderness or splinting (guarding) of the neck during movement.  There were no step offs or deviation of the cervical spine.  Both upper extremities demonstrated normal components of motor, sensory, and strength.  His diagnosis was neck pain due to DDD and his pain was listed as moderate and frequent.  The commander’s statement included the CI’s neck condition and noted, “[His] limitations adversely impact the unit’s readiness as well as the safety of himself and his fellow soldiers.”  A pain management note of 23 February 2005 indicated that the wearing of a sleep apnea breathing device [continuous positive airway pressure…CPAP] worsened his neck pain.   

At the VA Compensation and Pension (C&P) examination (03 March 2005; 3 weeks pre-separation), the CI reported constant neck pain described as burning, throbbing, ache associated with stiffness.  Symptom aggravators included cold weather, excess lifting, and movement of arms.  The PE revealed painful and limited ROM.  There were no abnormal neurologic findings.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.



Cervical ROM
(Degrees)
Neuro Addendum 
~ 10 Mo. Pre-Sep
(20040519) 
Ortho Addendum 
~ 4 Mo. Pre-Sep
(20041206) 
PCC
~ 3 Mo. Pre-Sep
(20050105) 
VA C&P Exam 
~3 Weeks Pre-Sep
(20050303) 
Flex (45 Normal)
Full ROM
10
Full ROM
30
Extension (45)

20

20
R Lat Flexion (45)

20

30
L Lat Flexion (45)

20

30
R Rotation (80)

20

30
L Rotation (80)

15

25
Combined (340)
340
105
340
165 (170)
Comment

-
Painful motion; (CPAP use increased neck pain)

“On CPAP nightly”
Painful motion
§4.71a Rating
0%
30%
0%
20%

The Board directed attention to its rating recommendation based on the above evidence.  Although citing different VASRD codes, both the formal PEB and the VA rated the neck condition at 0% and 20% respectively; citing a normal examination and decreased ROM.  Board members first acknowledged that without a recorded interim history of additional trauma or increasing disease, the CI’s symptoms with regards to ROM dramatically varied from normal to significantly impaired during the last 10 months of military service.  The severely limited ROM examination conducted 6 months after an exam with normal cervical ROM was clearly reasoned in the records as being caused by the wearing of a CPAP device which required the CI to lay flat causing worsening neck pain.  The Board majority conceded that the wearing of such a device for an extended period of time was reasonably plausible as to produce such findings.  However, absent recorded evidence that the CI ceased using the CPAP device does not explain the findings of ‘full’ cervical ROM just a month later while still using nightly CPAP.  The majority of Board members could not explain the rapid improvement of cervical mobility, nor the rapid re-decline of the same on the VA examination near the time of separation.

The Board deliberated its probative value assignment to the differing evaluations, and carefully reviewed the entire STR for additional corroborating evidence.  Other than the documented use of the CPAP device and the lying flat position upon its use, there was no record of recurrent injury or other pathological development in explanation of the varying ROM measurements.  The Board majority agreed that in terms of time proximity to separation as well as exam completeness, the VA examination would necessarily receive the greater amount of probative value.  However in this case, discovering no rational reasoning for such worsening exam parameters during the interim time frame, the Board majority concluded that both the neuro addendum (10 months prior to separation) and the primary care note (3 months pre-separation) were more indicative of the majority of evaluations contained within the STR and therefore more accurately reflected the CI’s overall condition without inconsistent findings.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (Reasonable doubt), the Board majority concluded that although intermittently present, there was sufficient evidence of painful motion or spinal tenderness within the STR to recommend a 10% impairment rating for the chronic neck pain condition.
  
Non-Radiating Low Back Pain.  As part of the previously described fall, the CI developed LBP initially diagnosed as myofascial strain when initial X-rays were normal.  Surgery was not indicated.  The NARSUM examination revealed a mild antalgic gait, decreased and painful motion, and his pain assessment was stated as moderate and frequent.  His 2-month post-separation VA examination revealed full, but painful ROM.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.


Thoracolumbar ROM
(Degrees)
NARSUM
~3 Mo. Pre-Sep
(20050104) 
VA C&P General 
~1 Mo. Pre-Sep
(20050303) 
VA C&P Orthopedic 
~2 Mo. Post-Sep
(20061204)


Lumbar
Thoracic

Flexion (90 Normal)
85
30
FROM
90
Extension (30)
15
20

30
R Lat Flexion (30)
25
25

30
L Lat Flexion (30)
20
30

30
R Rotation (30)
10
30

30
L Rotation (30)
25
30

30
Combined (240)
180
-
--
240
Comment
‘Mild’ antalgic gait; tenderness; 
painful motion 
Painful motion; 
(+) SLR
--
Painful motion; tenderness
§4.71a Rating
10%-20%
40% 
--%
10% 

The Board directed its attention to its rating recommendation based on the above evidence.  This case presented with two separate VA C&P examinations either side of the date of separation (1 month before and 2 months after separation) with varying motion measurements.  The separation date determines which set of spinal rules will be used as criteria for VASRD rating of all spine conditions.  In this particular case, the new spinal rules (instituted on 26 September 2003) would apply for a VASRD impairment rating.  Under such rules, the standard measurement of the spine is that of the entire thoracolumbar as a single unit and not based upon separate spinal segments of thoracic and lumbar.  Although the PEB and VA titled the unfitting low back condition slightly differently, they both utilized code 5237 (Lumbosacral strain) citing tenderness by the PEB and painful limited motion by the VA.  Board members first agreed that sufficient evidence of painful motion was consistent throughout the CI’s examinations to justify the rating of 10%.

All Board members agreed that the VA’s 40% rating clearly was based upon the single and separate measurement of the lumbar segment and therefore excluded any additional contributing effort from the thoracic spine, which is not supported in the current spinal rules.  All members further agreed that the 2-month post-separation C&P examination be assigned greater probative value in this case given its time relation to the date of separation coupled with ROM measurements documented under the appropriate spinal rule guidelines.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (Reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB’s adjudication for the chronic LBP condition.


Other PEB Conditions.  The other conditions forwarded by the MEB and adjudicated as not unfitting by the PEB were obstructive sleep apnea (OSA) and breathing-related sleep disorder.  The Board’s main charge is to assess the fairness of the PEB’s determination that the OSA and breathing-related sleep disorder were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The CI was diagnosed with OSA in July 2004 and treatment was initiated with CPAP therapy.  The OSA condition was documented on the permanent profile with the notation, “must be allowed access to CPAP machine and electricity to run the CPAP machine.”  Routinely OSA is not considered unfitting solely on the basis of field and operational impediments to the use of CPAP.  Board members considered and agreed that there was no evidence in this case that OSA was associated with any unfitting impairments not corrected by his CPAP therapy.  The PEB’s fitness adjudication was therefore expected and reasonable.  All evidence considered, there is not reasonable doubt in the CI’s favor supporting re-characterization of the PEB’s fitness adjudication for the OSA condition.  The breathing-related sleep disorder was subsumed under the discussion of the OSA condition.

BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the cervical spine condition, by a majority vote, the Board majority recommends a 10% impairment rating coded 5243 IAW 4.71a.  The single voter for dissent submitted the appended minority opinion.  In the matter of the low back condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB’s adjudication of 10%.  In the matter of the contended OSA and breathing-related sleep disorder conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:

CONDITION
VASRD CODE
RATING
Cervical Spine Pain
5243
10%
Lumbosacral Spine Pain
5237
10%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140505, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record





















MINORITY OPINION: Based on VASRD §4.3 (Reasonable doubt), the minority finds the CI’s cervical spine pain at the time of separation supports a 20% rating versus the majority vote 10% recommendation.

Cervical ROM
(Degrees)
Neuro Addendum 
~ 10 Mo. Pre-Sep
(20040519) 
Ortho Addendum 
~ 4 Mo. Pre-Sep
(20041206) 
PCC
~ 3 Mo. Pre-Sep
(20050105) 
VA C&P Exam 
~3 Weeks Pre-Sep
(20050303) 
Flex (45 Normal)
Full ROM
10 = 30%
Full ROM
30 = 20%
Extension (45)

20

20
R Lat Flexion (45)

20

30
L Lat Flexion (45)

20

30
R Rotation (80)

20

30
L Rotation (80)

15

25
Combined (340)
340
105
340
165 (170)
Comment

-
Painful motion; (CPAP use increased neck pain)

“On CPAP nightly”
Painful motion
§4.71a Rating
0%
30%
0%
20%

The ROM shown above provided evidence that the VA exam was performed 3 weeks prior to separation and recorded forward flexion at 30 degrees.  This limited ROM is corroborated by the orthopedic exam performed 4 months prior to separation that documented flexion 10 degrees.  Both exams are §4.46 (Accurate examination) compliant and neither documented any type of CI malingering such as positive Waddell’s signs (unexplained back movement) or over exaggeration.  The only subsequent evidence is a VA C&P examination performed 23 January 2009, 4 years after separation though remote from the date of separation demonstrated worsening of forward flexion to 20 degrees.

A 30% cervical rating requires forward flexion of the cervical spine 15 degrees or less; while a 20% rating requires forward flexion greater than 15 degrees but not greater than 30 degrees.

The minority concedes that wearing CPAP device “may” have contributed to the exacerbation of the CI’s cervical ROMs.  However, as described by the Board majority in the primary text above, the CI was utilizing the CPAP machine nightly during the primary care clinic exam time period, 3 months prior to separation, and demonstrated full ranges-of-motion (flexion).  Consequently, based on available evidence it is speculation to presume that the CPAP device negatively influenced the CI’s ROMs.

Based on reasonable doubt, the minority finds that the CI’s cervical flexion of 20 degrees recorded just 3 weeks prior to separation is indicative of a 20% disability rating.  There is no other objective or subjective evidence to show the CI’s condition had improved prior to separation.

RECOMMENDATION:  The Board minority, therefore, recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be recharacterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:

CONDITION
VASRD CODE
RATING
Cervical Spine Pain
5243
20%
Lumbosacral Spine Pain
5237
10%
COMBINED
30%



SAMR-RB									


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXX, AR20150018233 (PD201402097)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a,   I accept the Board’s recommendation to modify the individual’s disability rating to 20% without recharacterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:

			     

CF: 
(  ) DoD PDBR
(  ) DVA


