





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02149
BRANCH OF SERVICE:  Army  	SEPARATION DATE:  20041110


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-4 (Light Wheel Vehicle Mechanic) medically separated for a chronic back pain and chronic neck pain condition.  The conditions could not be adequately rehabilitated to meet the physical requirements of her Military Occupational Specialty (MOS).  She was issued a permanent U3L3 profile and referred for a Medical Evaluation Board (MEB).  The neck and back conditions, characterized as “chronic low back pain (LBP) with herniated disc” and “neck pain with muscle spasms”, was forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other conditions were submitted by the MEB.  The Informal PEB adjudicated “chronic back pain” and “chronic neck pain,” as unfitting, rated 10% and 10% respectfully, citing criteria of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The CI made no appeals and was medically separated.  


CI CONTENTION:  “Consider all Conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB – Dated 20040802
VA* - (~3 Mos. Post-Separation)  
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Back Pain 
5243
10%
Degenerative Disc Disease, LS Spine
5243
20%
20050217
Chronic Neck Pain
5299-5237
10%
Traumatic Arthritis, Cervical Spine
5010
10%
20050217
Other x 0 (Not In Scope)
Other x 5
RATING:  20%
RATING:  40%
*Derived from VA Rating Decision (VARD) dated 20050314 (most proximate to date of separation (DOS)).  




ANALYSIS SUMMARY:  

Chronic Back Pain.  In May 2002, the CI slipped on a step and fell on to her low back.  Despite her initial X-rays and computerized tomography (CT scan) being normal, her LBP continued with occasional pain and numbness into her left leg.  Magnetic resonance imaging (MRI) conducted 7 months after her initial fall revealed multi-level degenerative disc disease (DDD) about the lumbosacral spine.  The intensity of her back pain increased with further complaints of left leg symptoms and subsequently she was diagnosed with lumbar radiculopathy.  Electro-diagnostic testing performed in April 2004 was reported as “normal; no evidence of lumbar radiculopathy.”  She underwent physical therapy (PT) and home exercise program as well as spinal injections which were unsuccessful in providing long term pain relief.  In June 2004, she was issued a permanent profile and underwent an MEB.  

At the narrative summary (NARSUM) examination (5 months pre-separation), the CI reported constant LBP with occasional pain radiating down her left leg to her ankle.  She endorsed symptom exacerbation with bending, lifting greater than ten pounds, walking up stairs, driving a stick shift vehicle, standing greater than 20 minutes, walking greater than a mile, running, jumping, or sitting greater than 20 minutes.  Additionally, in reference to the performance of her MOS, she specifically reported difficulty with prolonged standing, carrying equipment or tools, lifting parts, bending, and climbing on or under military vehicles.  Lastly, with regard to her Army abilities, the she reported the inability to run, jump, rucksack, march, do sit-ups, or push-ups.  She also had difficulty with riding in military vehicles because of her low back symptoms.  The physical examination (PE) revealed limited painful motion.  Lumbar tenderness and spasms were present.  Her pain scale was described as constant and moderate.  The diagnosis was chronic LBP with herniated disc.  The commander’s statement specifically noted the back condition as the reason for the inability to perform within her MOS.  The commander additionally noted, “she is totally incapable of performing her 63B duties in a combat environment.”   

At the VA Compensation and Pension (C&P) examination (3 months post-separation), the CI reported 4/10 pain scale over her low back; specifically, over the tailbone which radiated to both hips and aggravated by walking the dog and or heavy lifting.  She also endorsed intermittent pain/numbness in her left leg.  The VA PE revealed normal gait and posture.  There was limited painful motion as well as spinal tenderness.  She remained neurologically intact with normal strength to both lower extremities.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.


Thoracolumbar ROM
(Degrees)
MEB ~5 Mo. Pre-Sep

VA C&P ~3 Mo. Post-Sep

Flexion (90 Normal)
50 
70 
Extension (30)
20
26 
Combined (240)
175
-
Comment
painful motion; (+) tenderness; (+) spasms;
gait = normal 
painful motion; (+) tenderness;(+) left SLR; 
gait = normal
§4.71a Rating
20%
10%

The Board directed its attention to its rating recommendation based on the above evidence.  Although the Service and VA titled the unfitting back condition slightly differently, they both utilized code 5243 (Intervertebral disc syndrome) citing painful motion for 10% by the PEB and presumed limited motion for 20% by the VA.  Board members first agreed that sufficient evidence of painful motion was present to justify the Service rating of 10%.  Additionally, members considered application of §4.40 (functional loss) which states “a part which becomes painful on use must be regarded as seriously disabled” as seen on the MEB examination as painful motion with spasms.  

In regards to exam probative value, members agreed that both the MEB and VA exams contained value with regards to exam depth and accuracy, but a higher degree of probative value was applied to the VA exam secondary to its nearer time reference to separation.  Based upon the totality of the record, all Board members agreed that the CI’s overall condition remained more consistent at a 10% impairment rating.  There were no available alternative or analogous coding options which were applicable and or advantageous to the CI’s current 10% rating.  The Board additionally considered if the symptomatic lower extremity radiculopathy warranted additional disability rating; but, members agreed that the requisite link of the neuropathy symptoms with functional impairment was not in evidence.  The pain component of a radiculopathy is subsumed under the general spine rating as specified in §4.71a.  Considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), members agreed that a disability rating of 10% for the LBP condition was appropriately recommended in this case.

Chronic Neck Pain.  The STR had very few source documents in reference to the CI’s neck condition and most historical evidence was obtained from summary documents.  Absent direct trauma, the CI developed lower neck pain.  Radiology tests revealed mild degenerative arthritis of the cervical spine as well as a reversal of the usual cervical lordosis.  She underwent trigger-point injections in-between her shoulder blades.  There were no apparent periods of incapacitation or hospitalizations regarding her neck pain.  At the NARSUM examination, the CI reported no additional complaints specific to her neck.  The PE revealed limited painful motion without spasm.  There was para-cervical tenderness present.  Her diagnosis was listed as neck pain with muscle spasms.  

At the VA C&P examination, the CI reported mid-posterior neck pain that radiates into both shoulders and is aggravated by driving and prolonged sitting.  She denied weakness or numbness in her arms.  The VA PE revealed limited painful motion as well as spasms within the posterior neck muscle.  She remained neurologically intact with normal strength to both upper extremities.  The permanent profile listed neck pain as well as back pain whereas the commander’s statement was absent any comment in regards to a neck condition.  The goniometric ROM evaluations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.  

DOS 20041110
Cervical ROM
(Degrees)
MEB ~5 Mo. Pre-Sep
(20040621) 
VA C&P ~3 Mo. Post-Sep
(20050217) 
Flex (45 Normal)
25
40
Extension (45)
40
30 
Combined (340)
181
208
Comment
painful motion; 
(+) tenderness
painful motion; 
(+) spasm w/ reversed lordosis
§4.71a Rating
20%
20%

The Board directed its attention to its rating recommendation based on the above evidence.  The PEB analogously coded under 5237 (cervical strain) for 10% whereas the VA rated the same under the primary code of 5010 (post-traumatic arthritis).  Board members first agreed that sufficient evidence of painful motion was present to justify the rating of 10%.  Additionally, members considered application of §4.40 (functional loss) which states “a part which becomes painful on use must be regarded as seriously disabled” as seen on the VA examination as painful motion with spasms.  In both pre and post separation (MEB and VA) examinations, clearly the 20% impairment level is supported by either limited ROM and or spasm-induced abnormal spinal contour.  All Board members agreed that the CI’s overall neck pain condition remained consistent at a 20% impairment rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the neck pain condition.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the low back pain condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the neck pain condition, the Board unanimously recommends a disability rating of 20%, coded 5299-5237 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of her prior medical separation:  
 
CONDITION
VASRD CODE
RATING
Chronic Back Pain 
5243
10%
Chronic Neck Pain
5299-5237
20%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140709, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record













MEMORANDUM FOR Commander, US Army Physical Disability Agency (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXX, AR20160004375  (PD201402149)


1.	Under the authority of Titie 10, United States Code, section 1554{a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re characterize the individual's separation as a permanent disability retirement with the combined disability rating of 30% effective the date of the individual's original medical separation for disability with severance pay.

2.	I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

a.	Providing a correction to the individual's separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

b.	Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

c.	Adjusting pay and allowances accordingly.   Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 30% effective the date of the original medical separation for disability with severance pay.

d.	Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.	I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:



Enclosure

CF:
(  ) DoD PDBR
( ) OVA


