





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02242
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060524


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a National Guard E5, Carpentry/Masonry Specialist, medically separated for “weakness, pain and decreased ankle motion in the left lower leg and foot” with a disability rating of 20%.  


CI CONTENTION:  “Left Leg Issues, Nerve damage, TBI [Traumatic Brain Injury].”  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20060428
VARD – 20060830*
Condition
Code
Rating
Condition
Code
Rating
Exam
Weakness, pain and Decreased Ankle Motion Left Lower Leg and Foot
8521
20%
S/P Multiple Tibia and Fibular Fractures, Left Leg
5262
10%*
20050809
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  50%
*Later VARDs indicated that on appeal the VA changed the left leg 5262 to a 30% rating coded 5312-8521 and added a 10% rating for left leg scars coded 7804, both effective the day after separation.  


ANALYSIS SUMMARY:  

Weakness, Pain and Decreased Ankle Motion, Left Lower Leg and Foot.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s left lower leg ankle and foot condition began in December 2004 due to a blast injury.  

The CI sustained open comminuted (multiple fragment) fractures of his mid left tibia and fibula (lower leg bones) with nerve damage.  He underwent initial surgical debridement followed by additional washouts and a second surgery of closed reduction and internal fixation using a hybrid ring fixator.  Following delayed union, the fixator was removed and the CI continued with a left tibial fracture brace.  Electro-diagnostic testing (EMG) in January 2006 was abnormal with inability to activate left leg muscles in the most distal peroneal nerve and evidence of a left tibial neuropathy (incomplete peroneal nerve palsy on the left; unable to activate the muscles of the left extensor digitorum brevis).  The CI was fitted with an ankle/foot orthosis (brace) because of his nerve injury.  The CI continued to have leg pain and decreased function and further treatment not result in improvement sufficient to allow unrestricted duty.  The MEB forwarded “healed grade III open fracture left tibia and fibula” and “peroneal nerve palsy left leg incomplete” for PEB adjudication.  

At the VA Compensation and Pension (C&P) examination in August 2005, performed 10 months before separation, the CI reported left lower leg pain following an IED blast.  Examination documented an antalgic gait, the CI ambulated with a cane, and an external fixator was in place on the left lower leg.  The lower leg was tender with significant quadriceps muscle atrophy, decreased strength in the quadriceps and foot dorsiflexion and plantar flexion.  Sensation was decreased to light touch on the left foot, extending up just past the left knee.  Reflexes at the left knee and ankle were decreased compared to the opposite leg.  Scars were well healed.  There was decreased knee and ankle range of motion (ROM).  

At the MEB NARSUM examination dated March 2006 with addendum in April 2006 (3 and 2 months prior to separation), the CI reported pain in his mid-lower left leg, worsened by activity.  Pain was 4/10 with 7-8/10 with activity and pain interfered with sleep.  He complained of left leg weakness with a weak knee and wore an ankle/foot brace full-time.  Functional limits included inability to run or jump, or walk over 3/4 of a mile.  

Physical examination showed an antalgic gait favoring the left lower extremity.  There was extensive scarring of the lower half of the left leg (9 sq. cm and 7.5 sq. cm).  The large scars were mobile with multiple other wounds secondary to fragment injuries and pin placement.  There was moderate tenderness to palpation and torque of the left lower leg without bone deformity.  Examination of the left knee was stated as normal with ROM 0-120 degrees (normal 0-140).  Left ankle examination was normal except for limitation of dorsiflexion to 8 degrees (normal 20) and plantar flexion of 30 degrees (normal 45).  There was marked weakness of the peroneals (strength 2+/5), 3/5 of the extensor digitorum communis (cannot dorsiflex the lesser toes against resistance), and 4/5 for ankle dorsiflexion (retained ability to dorsiflex against moderate resistance).  The CI could walk on his left heel and toes, but that required intense effort.  Pinprick sensation of the entire leg with the exception of the area immediately adjacent to his scars was intact and light touch was intact (monofilament).  Leg lengths were symmetric and vascular examination was normal.  The most recent diagnostic imaging in January 2006 showed the fibula was not yet clearly united, and healing was in normal alignment.  X-rays of the left knee and ankle joints had been normal.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 20% rating under the 8521 code (external popliteal nerve (common peroneal), paralysis)), citing reduced left ankle and foot ROM, slight decreased sensation on the lower leg and foot, all of the muscles innervated by his peroneals being weak with strength of 2+/5, use of an ankle/foot orthosis and an EMG documenting incomplete left peroneal nerve palsy.  The VA assigned a 10% rating using the 5262 code (tibia and fibula, impairment) based on the VA C&P examination 10 months before separation, citing slight knee or ankle disability.  On appeal the VA changed the left leg 5262 10% rating to a 30% rating coded 5312-8521 and also added a 10% rating for left leg scars coded 7804; both effective the day after separation.  

The VA examination was while the CI still had the external fixator in place and was not as detailed as the NARSUM examination which was closest to the date of separation.  Therefore the NARSUM examination was adjudged to have the highest probative value for rating.  The CI’s blast injury had multiple components (nerve, muscle and bone) and the Board considered coding under peripheral nerve coding (§4.124a) using code 8521 (external popliteal nerve (common peroneal), paralysis)), and/or musculoskeletal system coding (§4.71a) using code 5262 (tibia and fibula, impairment), or muscle injuries (§4.73) using code 5312 (muscle group XII) and 5311 (muscle group XI).  

VASRD §4.124a (schedule of ratings–neurological conditions … of the peripheral nerves) states that “the term 'incomplete paralysis’ with this and other peripheral nerve injuries indicates a degree of lost or impaired function substantially less than the type pictured for complete paralysis given with each nerve ….”  The EMG-documented peroneal and tibialis nerve deficits and examination findings of 2+/5 weakness of all peroneal muscles was adjudged to most closely approximate the disability picture for a severe incomplete paralysis (30%) rating for the left lower extremity.  

Rating under code 5262 would not be higher than 20% as there was not marked knee or ankle disability.  The CI had an open comminuted tibia/fibula fracture with multiple debridement and prolonged treatment with cardinal signs of muscle injury that IAW VASRD provisions under §4.55 (principles of combined ratings) and §4.56 (factors to be considered in the evaluation of disabilities residual to healed wounds involving muscle groups due to gunshot or other trauma) would provide an alternative avenue to a 30% muscle rating; however, IAW VASRD §4.55(a) a muscle injury rating will not be combined with a peripheral nerve paralysis rating of the same body part, unless the injuries affect entirely different functions.  The Board adjudged that the neurologic injury and rating was predominate to the muscle injury rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 30% for the left lower leg and foot condition, coded 5312-8521.  


BOARD FINDINGS:  In the matter of the left lower leg and foot condition, the Board unanimously recommends a disability rating of 30%, coded 5312-8521 IAW VASRD §4.73 and §4.124a.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Weakness, Pain and Decreased Ankle Motion Left Lower Leg and Foot
5312-8521
30%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140425, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




AR20160010907,  XXXXXXXXXXXXXXXXXXX



Dear XXXXXXXXXXXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board's recommendation and record of proceedings for your information.

The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.

The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXXX.

A copy of this decision has also been provided to the Department of Veterans Affairs and to the counsel you listed on your application, XXXXXXXXXXXXXXXXXXX.

Sincerely,




XXXXXXXXXXXXXXXXXXX
Deputv Assistant Secretary of the Army

Enclosure












