





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02338
BRANCH OF SERVICE:  MARINE CORPS 	SEPARATION DATE:  20050415


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Telephone Systems Personal Computer Intermediate Repairer) medically separated for a right foot injury.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was placed on limited duty (LIMDU) and referred for a Medical Evaluation Board (MEB).  The diagnoses “resolving third metatarsal fracture, right foot,” “chronic regional pain syndrome [CRPS],” and “probable Lisfranc [key ligament critical to stability of the midfoot and arch] injury to his right foot” were forwarded to the Physical Evaluation Board (PEB) IAW SECNAVINST 1850.4E.  The Informal PEB adjudicated “chronic regional pain syndrome (CRPS),” as unfitting, rated 10%, citing application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The remaining submitted diagnoses were determined to be Category II (conditions contributing to the unfitting condition).  The CI made no appeals and was medically separated.  


CI CONTENTION:  The applicant requests consideration of all conditions in his applications.  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20050215
VA* - (12 Mos. Post-Separation) 
Condition
Code
Rating
Condition
Code
Rating
Exam
CRPS (Right Foot)
8799-8720
10%
Right Foot CRPS
5284
10%
20060428
Metatarsal Fracture, Right Foot
Category II
No Additional Right Foot Conditions
Probable Lisfranc Injury, Right Foot


Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 3
RATING:  10%
RATING:  10%
*Derived from VA Rating Decision (VARD) dated 20060731 (most proximate to date of separation [DOS]).  



ANALYSIS SUMMARY:  

CRPS (Subsuming Right Foot Metatarsal Fracture and Ligament Injury).  The service treatment record (STR) corroborates the history in the narrative summary (NARSUM) of an initial injury in August 2004 (8 months pre-separation) when the CI dropped a heavy load on his right foot, sustaining a metatarsal fracture (third, proximal shaft, minimally displaced) of the right foot.  The injury was treated in a walking cast, but disproportionate pain continued, and the CI was diagnosed with CRPS (well corroborated by findings and specialty opinions in the STR).  A bone scan (6 months pre-separation) revealed changes consistent with CRPS and a still-healing metatarsal fracture.  The CI improved after casting, but pain persisted, and he was advanced to a cam walking boot (removable rigid brace similar to a ski boot).  An early STR entry reflects significant range-of-motion (ROM) limitations and decreased strength (3/5); but, a later one documents a normal gait, 5/5 strength, and grossly normal ROM.  A subsequent orthopedic entry (6 months pre-separation), however, provided the only measured ROM in evidence from the Service; recording dorsiflexion (DF) to 5 degrees (normal 20) and plantar flexion (PF) to 15 degrees (normal 45).  There is STR documentation of a stable ankle joint; and, no STR evidence of joint instability, weakness (except as above), more significant ROM limitation, gait disturbance, significant functional limitations, or periods of incapacitation.

The NARSUM was conducted 20 December 2004 (4 months pre-separation) and documented “significant burning pain” of the right foot associated with “difficulty in bearing weight,” also noting reported changes in skin color and temperature characteristic of CRPS.  The NARSUM physical examination recorded continued use of a cam walker for ambulation.  There was tenderness over the metatarsal fracture with hypersensitivity to touch and capillary reactivity typical of CRPS.  There was no documentation of foot or ankle ROM or stress testing of joint stability.  The NARSUM documented follow-up weightbearing x-rays of the right foot which was not addressed in previous outpatient STR entries.  This study demonstrated a tarsal/metatarsal gap (2 millimeter at 1st and 2nd metatarsal bases) “consistent with a probable Lisfranc injury” accounting for that MEB submission.  The NARSUM examiner opined that the condition “appears to have plateaued...[but]...the member is not able to meet physical training obligations required of a...Marine.”  The commander’s non-medical assessment recorded that the CI is “capable of performing his MOS duties associated with his position in a garrison environment, but limited in a field environment ... physical condition will prevent him from participating in physical fitness events, unit physical training, and conditioning hikes.”

A VA Compensation and Pension (C&P) examination was conducted 28 April 2006 (12 months post-separation) and documented “pain on walking which gets worse after walking 2-3 blocks ... unable to squat, use stairs or participate in sports.”  The VA physical examination recorded a normal gait, and “some” tenderness and swelling of the foot.  The VA measured ankle ROM was DF to 20 degrees and PF to 40 degrees, specifying the absence of painful motion.  A VA X-ray (not weight bearing) confirmed complete healing of the metatarsal fracture with normal alignment. 

The Board directed attention to its rating recommendation based on the above evidence; and, its first charge in this case is an assessment of whether the PEB’s subsumed Category II orthopedic diagnoses were subject to separate rating.  Specifically members deliberated whether a separate rating under code 5271 (ankle limitation of motion) could be justified by the only measured ROM from the Service (DF 5/20 and PF 15/45), which could reasonably support a 10% rating for “moderate” limitation under 5271.  Members agreed, however, that the ROM evidence was insufficiently probative to underpin a recommendation for additional rating.  The orthopedic ROM measurements were uncorroborated by other measurements, refuted by gross observation from another Service examiner, and mitigated by the near normal measured ROM from the VA (albeit more temporally distant and less probative to separation).  Furthermore it was arguably only the pain from the condition which rendered the CI unfit, not any ROM limitation (itself due to pain) that may or may not have been present; and, pain was the primary component of the PEB’s rating for CRPS under the nerve code.  Members thus agreed that no separate disability rating could be recommended without violation of VASRD §4.14 (avoidance of pyramiding) and the principles of fitness adjudication.  Therefore the all of the associated orthopedic limitations are appropriately subsumed under a single rating for CRPS (as pursued also by the VA).

The PEB’s analogous rating under 8799-8720 (sciatic neuropathy) conferred 10% for “mild” nerve impairment.  The code yields a 20% rating for “moderate” impairment; and, VASRD §4.124 (neuralgia, cranial or peripheral) specifies “a maximum equal to moderate” rating for neuralgia.  The action officer opines that the more clinically accurate nerve for rating in this case is the common peroneal (code 8721 for neuralgia), although the “mild” and “moderate” ratings are unaffected.  The VA rated the condition under code 5284 (foot injuries, other), assigning a 10% rating for “moderate” impairment under that code.  It is noted that the VA’s rated diagnosis of CRPS was taken from Service evidence, not from the C&P examiner.  It can be argued that the diagnosis of CRPS is more accurately rated under a peripheral nerve code, which would yield a 20% rating if impairment is judged to be moderate.  Members deliberated whether a 20% rating for moderate nerve impairment (under the more clinically accurate 8799-8721) was justified in this case.  It is noted that, although the CI was enjoying a stable and improving clinical course, he was still confined to an assistive device for ambulation at separation and it is reasonably inferred that there remained some significant issues with mobility.  It is further noted that the VA rater judged the overall impairment to be moderate (independently of the rating parameters of the selected code), even after an additional year of healing since separation.  Considering that the Board’s recommendation must be premised on disability at the time of separation (as above), and with deference to reasonable doubt, members agreed that the nerve impairment was fairly rated as moderate.  After due deliberation, considering all of the evidence and conceding VASRD §4.3 (reasonable doubt), the Board recommends a 20% rating for the left foot condition (CRPS and subsumed orthopedic injuries) under code 8799-8721.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the left foot condition (subsuming all diagnoses), the Board unanimously recommends a disability rating of 20%, coded 8799-8721, IAW VASRD §4.124a.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Chronic Regional Pain Syndrome, Right Foot
8799-8721
20%
RATING
20%




The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140516, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record








MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 16 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX 
	(c) PDBR ltr dtd 16 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 11 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(e) PDBR ltr dtd 31 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(f) PDBR ltr dtd 31 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(g) PDBR ltr dtd 31 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(h) PDBR ltr dtd 30 Nov 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(i) PDBR ltr dtd 30 Nov 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(j) PDBR ltr dtd 01 Dec 15 ICO  XXXXXXXXXXXXXXXXXXXX
	(k) PDBR ltr dtd 04 Jan 16 ICO  XXXXXXXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (k) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:

     a. XXXXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List effective date of discharge with a 60 percent (increased from 20 percent) disability rating.

     b. XXXXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List effective date of discharge with a 50 percent (increased from 10 percent) disability rating.

     c. XXXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List effective date of discharge with a 40 percent (increased from 10 percent) disability rating. 

     f. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     e. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     f. XXXXXXXXXXXXXXXXXXXX, former USMC: Entitlement to disability separation pay with a 20 percent disability rating (increased from 10 percent) effective date of discharge.

     g. XXXXXXXXXXXXXXXXXXXX, former USMC: Placement on the Permanent Disability Retired List effective date of discharge with a 30 percent (increased from 10 percent) disability rating. 

     h. XXXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List effective date of discharge with a 50 percent (increased from 20 percent) disability rating. 

     i. XXXXXXXXXXXXXXXXXXXX, former USN: Placement on the Permanent Disability Retired List effective date of discharge with a 30 percent (increased from 20 percent) disability rating. 

     j. XXXXXXXXXXXXXXXXXXXX, former USN: Entitlement to disability separation pay with a 10 percent disability rating (increased from 0 percent) effective date of discharge.  
       
3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.



	XXXXXXXXXXXXXXXXXXXX
	Assistant General Counsel
	(Manpower & Reserve Affairs)








