





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02355
BRANCH OF SERVICE:  Army	BOARD DATE:  20150415
SEPARATION DATE:  20050211


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard E-4 (Motor Transport Operator) medically separated for a mental health (MH) condition.  This condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty.  He was issued a permanent S3 profile and referred for a Medical Evaluation Board (MEB).  The conditions, characterized as “brief psychotic disorder, rule out bipolar NOS” and “alcohol abuse-episodic,” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other condition was submitted by the MEB.  The Informal PEB adjudicated brief psychotic disorder as unfitting, rated 10%, with application of DODI 1332.39 E2.A1.5.1.4.5.  The remaining conditions were determined to be not unfitting.  The CI appealed to the Formal PEB, which affirmed the PEB finding and rating.  The CI made no additional appeal and was medically separated.


CI CONTENTION:  “Please consider all conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

Service FPEB – Dated 20050118
VA* - (18.5 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Brief Psychotic Disorder
9499-9432
10%
Bipolar Disorder
9432
70%
20060824
Other x0
Other x3
Combined:  10%
Combined:  70%
*Derived from VA Rating Decision (VARD) dated 20061011 (most proximate to date of separation [DOS]).


ANALYSIS SUMMARY:  The PEB rating, as described above, was derived from DoDI 1332.39 and preceded the promulgation of the National Defense Authorization Act (NDAA) 2008 mandate for DoD adherence to VASRD §4.129.  The Board, IAW DoDI 6040.44 and DoD guidance (which applies current VASRD §4.129 to all Board cases as appropriate), must consider if the definition of §4.129 is met for any psychiatric condition resulting in medical separation; i.e., “a mental disorder that develops in service as a result of a highly stressful event.”  If the Board judges that application of §4.129 is appropriate, it will recommend a minimum 50% rating for a retroactive 6-month period on the Temporary Disability Retired List (TDRL).  The Board must then determine the most appropriate fit with VASRD 4.130 criteria at 6 months for its permanent rating recommendation, based on the facts in evidence which were most probative for that interval.

Brief Psychotic Disorder Condition:  The evidence supports that the CI was injured when an improvised explosive device (IED) detonated next to the vehicle he was riding in as a passenger.  Within 2 months, he developed overt psychotic symptoms, was started on anti-psychotic medications and evacuated back to his state-side base.  Although his symptoms partially responded to the medication, he received two letters of counselling from two different supervisors within 6 months of his return to his home base.  Further psychiatric evaluation resulted in a diagnosis of brief psychotic symptoms and rule out bipolar disorder.  It was also noted that he had a history of periodic alcohol abuse that began prior to his entry into the service.  The MEB narrative summary (NARSUM) which was prepared by a psychiatrist almost four months prior to separation contained the following passage:

“By late May, the service member noted the onset of paranoid ideation, specifically, that his peers were harassing him, criticizing him or in some vague way attempting to be harmful to him.  Additionally, he noted the onset of a sense of "special powers" specifically, the ability to predict future mortar attacks.  Finally, secondary to all the above symptoms, he notes the onset of depressed mood and suicidal ideation.  He relates that due to all the above related symptoms, he felt trapped and contemplated death by suicide as an only potential way out.  He indicated that he had devised a plan to obtain Iraqi whiskey, get drunk and then shoot himself with his M-16.  Prior to enacting this plan, he conversed with his 1 SGT who immediately referred the service member to the Combat Stress Control Unit.”

The mental status exam (MSE) revealed a white male with good hygiene and grooming, appearing distressed/anxious.  His speech was rapid, pressured and at times over elaborative with good eye contact and no atypical motor movements.  His mood was “better now” and his affect showed slight irritability.  His thoughts were logical, at times tangential, goal directed with no delusions or suicidal ideation.  There were no auditory or visual hallucinations noted and his insight, judgment and impulse control were fair.  The psychiatrist diagnosed brief psychotic disorder, rule out Bipolar NOS (not otherwise specified) and episodic alcohol abuse; and assigned a Global Assessment of Functioning (GAF) of 65, some mild symptoms or some difficulty in social, occupational, or school functioning, but generally functioning pretty well, has some meaningful interpersonal relationships.  At the VA Compensation and Pension (C&P) exam 18 months after separation, the CI reported a significant level of depression and rated his depression as a 6/7 on a scale of 1/10, with 10 representing very severe depression.  He also reported a decrease in energy level and feelings of hopelessness with occasional suicidal thoughts.  He denied the presence of auditory or visual hallucinations.  He was prescribed Celexa, Abilify, Wellbutrin, and Depakote and was in a dual diagnosis inpatient treatment program for alcohol abuse and bipolar disorder.  He reported a history of one suicide attempt a year after separation stating that he tried to get the police to shoot him, but they used tazer guns instead.  He stated that he was taken to a local hospital and was evaluated and released.  The C&P exam contained the following statement concerning the CI’s employment history:

“This veteran reports that he has worked at three different jobs since leaving active duty military service.  He reports that he has not been fired from any of them, but left two of them because the contract expired when he was working as an independent security officer.  He last worked in April of 2006 when he worked as a driver for a logistics company for two months.  He states that he quit the job because he was having panic attacks while on the highway.  He reports that he has not worked since April of 2006 so that he could focus on treatment for his substance abuse and psychiatric problems.”

The CI had been married and divorced on one occasion and reported that he had a couple of friends, but none that he talked to on a regular basis.  He was not participating in very many social activities, although he did continue to enjoy participating in arts and crafts and occasionally went to·the gym.  He was able to independently complete all of his activities of daily living, although he stated that he did not drive because his car had been repossessed.  The MSE revealed minimal personal hygiene.  His speech was normal and there was poor eye contact.  He described his current mood as “melancholy” and he rated his current level of depression as a 6/7 on a scale of 1/10.  His affect was restricted and dysthymic and generally congruent with his reported mood.  While he denied current suicidal and homicidal ideation, he did endorse recent suicidal thoughts the day before the exam.  He denied any auditory or visual hallucinations and stated that he had not had any hallucinations since starting his Abilify in June of 2006.  His thought processes appeared linear and coherent and there was no evidence that he was responding to internal stimuli.  His insight and judgment appeared guarded.  The examiner diagnosed Bipolar disorder and assigned a GAF of 45, serious symptoms or any serious impairment in social, occupational, or school functioning.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB adjudicated the brief psychotic disorder condition by applying the analogous VASRD code 9499-9432 (Bipolar Disorder) and rated it 10% citing criteria consistent with application of DoDI 1332.39.  The VA applied code 9432 and rated it 70% based on the C&P exam performed 18 months after separation.  The Board first deliberated whether the DoD mandate for application of VASRD §4.129, as previously elaborated, was appropriately applied to its recommendations in this case.  The evidence supports that a stressful event, an IED explosion with personal injury, precipitated the CI’s psychotic disorder which directly resulted in his separation from the service.  Board members agree that the preponderance of support lay with Board application of the §4.129 provisions.  At entry into the 6 month constructed TDRL period, the Board considered if the CI’s MH condition exceeded the 50% minimum rating required under §4.129.  The NARSUM documented a “better” mood, his affect was not flattened, he denied suicidal ideation and he had “fair” insight, judgment and impulse control.  He did not manifest deficiencies in most areas as required for the next higher 70% rating.  Next, Board deliberations settled on considering its permanent rating recommendation at TDRL removal.  The Board weighed the evidence contained in the MEB records and the NARSUM, balanced by the VA evidence fairly remote from separation, in order to extrapolate an estimation of the ratable impairment at six months after separation.  DoDI 6040.44 specifies a 12-month interval for special consideration to VA findings, rendering the probative value of the VA evidence in this case somewhat diminished.  The Board recognizes, however, that the delayed VA examination reflects the stress of transition to civilian life, which is intrinsic to the permanent rating recommendation.  The Board therefore agreed to assign relatively equal probative value to the evidence from the MEB evaluation and that from the 18-month VA evaluation in regards to its permanent rating recommendation.  The C&P exam documented that the CI had been employed after separation; however, he was not able to maintain that employment for several MH and non-MH reasons.  He had demonstrated suicidal ideation “one year” after separation and was prescribed four psychotropic medications.  The C&P exam did suggest that the CI’s MH condition was responsive to the prescribed medication.  The C&P exam also supported a clear decline in the CI’s condition at 18 months after separation exam with poor hygiene, restricted affect, recent suicidal ideation, and a decreased GAF of 45.  The VA granted a 70% evaluation based on that exam.  At the time of the NARSUM, without the §4.129’s minimum 50% rating requirement, the CI’s MH condition more closely approximated the 30% rating under §4.130.  Assuming there was a relatively steady decline after separation rather than a precipitous decline just before the C&P exam, the Board members agree that the CI’s brief psychotic/bipolar disorder caused impairment best described was occupational and social impairment with reduced reliability and productivity.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the episodic alcohol abuse condition.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 50% at entrance to the constructed 6 month TDRL period IAW §4.129, then a 50% permanent disability retirement rating.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, PEB reliance on DoDI 1332.39 for rating the brief psychotic disorder condition was operant in this case and the condition was adjudicated independently of that instruction by the Board.  In the matter of the brief psychotic disorder condition, the Board unanimously recommends an initial TDRL rating of 50% in retroactive compliance with VASRD §4.129 as DoD directed, and a 50% permanent rating at 6 months IAW VASRD §4.130.  In the matter of the episodic alcohol abuse condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified to reflect a disability rating of 50% for the prescribed period of temporary retirement, and then permanent disability retirement with a final 50% rating effective as of the date of his prior medical separation:

UNFITTING CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Brief Psychotic Disorder
9432
50%
50%
COMBINED
50%
50%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140516, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











SAMR-RB									


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXXXX, AR20150014416 (PD201402355)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 
50% disability for six months effective the date of the individual’s original medical separation for disability with severance pay and then following this six month period recharacterize the individual’s separation as a permanent disability retirement with the combined disability rating of 50%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the day following the six month TDRL period.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, provide 50% retired pay for the constructive temporary disability retired six month period effective the date of the individual’s original medical separation and then payment of permanent disability retired pay at 50% effective the day following the constructive six month TDRL period.  

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.





3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:




Encl						     


CF: 
(  ) DoD PDBR
(  ) DVA


