





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXX                 	CASE:  PD-2014-02500
BRANCH OF SERVICE:  Navy 	SEPARATION DATE:  20031012


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an  active duty E4, Aviation Structural Mechanic, medically separated “sacroiliac disruption status post open reduction internal fixation” and “major depressive disorder” rated 10% and 10%, respectively, with a combined disability rating of 20%.  


CI CONTENTION:  The CI requests the board consider all conditions.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20030520
VARD - 20040610
Condition
Code
Rating
Condition
Code
Rating
Exam
Sacroiliac Disruption Status Post Open Reduction Internal Fixation
5294
10%
Sacroiliac Disruption Status Post Open Reduction Internal Fixation
5236
10%
20030829
Major Depressive Disorder
9434
10%
Depressive Disorder, NOS
9434
70%
20030616
Right Femur Fracture Status Post Intramedullary Rod Fixation
Category III
(Not Unfitting)
Right Femur Fracture Status Post Intramedullary Rod Fixation
5255
10%
20030829
Right Medial Collateral Ligament Tear
Cat III
R Medial Collateral Ligament Tear
5257
10%
20030829
Left Acetabular Fracture, Status Post Open Reduction Internal Fixation
Cat III
Pubis Symphysis Diastasis and Left Acetabular Fracture
5299-5252
0%
20030829
Partner Relational Problems
Cat III
No VA Placement
Right Distal Radius Fracture
Cat III
Residuals R Distal Radius Fracture
5215
10%
20030829
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  80%




ANALYSIS SUMMARY:  

Right Sacroiliac Disruption with Surgical Residuals.  According to the service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI sustained multiple injuries to include a right sacroiliac (SI) disruption requiring surgical fixation, from a motorcycle accident in October 1999.  There were multiple pelvic and lower extremity injuries, but no axial spine injuries.  The SI pain and functional impairment overlapped with lumbar degenerative disc disease (DDD, L3-S1 by MRI) which developed later and was not within the Board’s scope (as defined above).  The STR reflected an improved course with treatment of SI pain (concurrently with treatment directed at the DDD) over the ensuing years.  There were no neurological complications or additional surgery (for the SI or DDD conditions).  There were no formal spine range of motion (ROM) measurements, but estimated flexion to 45 degrees was documented in multiple entries by the same chiropractor with normal ROM in all other planes.  There was STR documentation of an antalgic gait favoring the right, and the use of a cane, but this was confounded by the contribution from a right femur fracture and a right knee meniscal injury.  There was no STR documentation of incapacitating episodes.  Improvement with treatment was not sufficient to allow unrestricted duty and the CI was referred for a MEB, which in turn forwarded “right sacroiliac disruption, status post open reduction internal fixation” to the PEB.  

The NARSUM was conducted 6 August 2002, 14 months before separation, but the long interval to separation was encompassed by the STR evidence presented above.  The examiner did not elaborate the severity or quality of pain specific to the SI injury, and noted that the CI was “not able to run, lift, climb, or do prolonged standing secondary to his multiple injuries.”  The NARSUM did not document a physical examination; but, the MEB’s DD Form 2808 physical examination (9 days later) checked off a normal spine examination and did not record any positive findings for the SI condition.  

A VA General Compensation and Pension (C&P) examination was conducted 29 August 2003 (6 weeks before separation) and documented right sacroiliac pain without specifying severity or quality, and noted that the CI “walks with a cane because of pain in his right knee and sacroiliac area.”  The physical examination recorded an antalgic gait and “difficulty getting off and on the examining table” without attributing these findings to any specific condition.  There was no documentation of spine ROM, although right hip ROM was normal.  It was noted that right straight leg raising was limited to 45 degrees on the right versus 80 degrees on the left without further elaboration, and neurological findings were normal.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB conferred a 10% rating under code 5294 (sacroiliac injury and weakness) from the 2003 VASRD in effect, but that was changed to code 5236 (sacroiliac injury) in the 2004 VASRD in effect at the time of the VA rating.  The PEB did not elaborate the criteria for its rating, and the VA referenced painful motion.  Since the 2003 VASRD was in effect at separation, the Board’s recommendation must be premised on those criteria.  Code 5236 defaulted to criteria of 5295 (lumbosacral strain).  The 10% criteria was “characteristic pain on motion.”  The 20% criteria was “muscle spasm on extreme forward bending, loss of lateral spine motion, unilateral, in standing' position.”  The evidence supports the former, but not the latter criteria.  Members considered rating under alternative codes in the 2003 VASRD to support a higher rating; and, the only possibly applicable one was 5292 for limitation of motion: 10% for “slight,” 20% for “moderate,” and 30% for “severe.”  Although the evidence for 45 degrees flexion from the STR could arguably be characterized as moderate limitation, members agreed that this was mitigated by the contribution from the lumbar DDD; and, furthermore, code 5294 was quite specific for the rated condition.  
Thus, analogous rating under another code was poorly supported by VASRD §4.20 (analogous ratings).  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication of the right sacroiliac condition.

Major Depressive Disorder (with Category III Partner Relational Problems).  A psychiatric addendum to the NARSUM documented an initial mental health (MH) presentation in January 2000 for symptoms related to the motorcycle trauma and various domestic stressors, but the CI did not follow-up for treatment and evaluation.  The first MH entry in the available STR was an emergency room evaluation for depression in January 2002.  The CI underwent same-day MH consultation and was followed closely as an outpatient.  There were multiple MH entries which documented an improving and stable course and treatment with an antidepressant (Celexa®) and sleep medication (Trazodone®).  The mental status examinations (MSE) were normal, and the diagnoses were “depressive disorder, not otherwise specified (NOS)” and “partner relational problems.” 

The psychiatric addendum dated September 2002, 13 months prior to separation documented the above course with a “one-time occurrence of fleeting suicidal thoughts” and symptoms “in the context of significant psychosocial stressors including ongoing medical problems, marital problems, and uncertainty about his future in the Navy.”  The MSE recorded a “sad” mood with “restricted” affect, but was otherwise normal and without suicidal ideation.  The examiner opined that the CI “does have a mood disorder, but not one that precludes him from rendering further useful military service” elaborating “he is currently believed, from a psychological standpoint, to be able to perform the full duties required of his rate.”   The commander’s NMA was contemporary with this assessment and did not identify any MH conditions or impairment, although did comment that “his physical limitations have been further hampered by poor personal and financial decisions.”  A follow-up MH clinical note after the addendum documented a continued stable course (quoting CI as doing “pretty good”), a normal MSE, and the same diagnoses as listed earlier.  This was followed by an Informal PEB (IPEB) of 2 December 2002 (10 months prior to separation) which adjudicated the two MH conditions listed above as not unfitting.  The IPEB findings were appealed.

On 7 April 2003, 4 months after the IPEB the CI presented with acute suicidal ideation and underwent a 3-day hospital admission.  Those records were not in evidence.  The Formal PEB record of the CI’s formal hearing on 15 May 2003, 6 weeks after the admission, documented a discharge diagnosis of depression, NOS and a change in medication (Celexa® to Lexapro®).  The CI was quoted as feeling “somewhat better” with MH appointments twice monthly.  

The CI underwent a VA psychiatric C&P examination on 16 June 2003, 6 weeks prior to separation.  The examiner documented that the CI “continues to have depressed mood associated with his disability,” and further stated that “his depressed mood and [emphasis added] physical problems affect him personally, in his home life, and marriage as well as occupationally,” noting that he was currently “working at a desk job.”  The examination also documented sleep impairment and “occasional heightened anxiety with some panic attack symptoms.”  The MSE recorded a “depressed” mood and “blunted” affect with “occasional suicidal ideations, but no current plan;” and, was otherwise normal except for reported difficulty with concentration (short term memory was intact to recall).  The Axis I diagnosis was depressive disorder NOS, elaborated as “depressed mood in the context of adjustment to disability.”  The Global Assessment of Functioning (GAF) assignment was 50, at the cusp of moderate and serious impairment on that scale.  The VA examiner (PhD psychologist) opined, “Because of occasional suicidal ideations and one admission only two months ago for suicidal plan, his mood disturbance would fall into the serious range of impairment both socially and occupationally.”  This opinion was quoted by the VA rater in support of a 70% rating. 

The Board directed attention to its recommendations based on the above evidence.  It was first noted that the PEB’s separate Category III condition, “partner relational problems,” was both a stressor contributing to the MH condition and was itself exacerbated by it.  There was no evidence differentiating specific symptoms or impairment attributable to separate MH conditions.  Members thus agreed that the Category III condition was appropriately subsumed within an overall assessment of MH disability subject to a single disability rating under criteria of VASRD §4.130.  The Board next considered whether the provisions of VASRD §4.129 for any “mental disorder that develops in service as a result of a highly stressful event” were applicable to this case (as mandated by DoD).  Although the contributory stressors developed in service, members agreed that there was no service-connected event which was logically consistent with the meaning and purpose of §4.129; thus, it was not appropriate for this case.  The Board then turned to deliberation of a fair rating recommendation at the time of separation.  The Board first considered if the VA rating of 70% was appropriately recommended.  The §4.130 criteria for a 70% rating are “occupational and social impairment, with deficiencies in most areas, such as work, school, family relations, judgment, thinking, or mood;” elaborating reference symptoms of suicidal ideation, obsessional rituals, illogical speech, near continuous panic or depression, spatial disorientation, neglect of hygiene, and inability to establish relationships.  It was noted, however, that the VA examiner acknowledged the contribution of the CI’s physical issues to his overall impairment (also reflected in the GAF assignment); and, documented that occupational functioning remained intact (e.g., the CI was working).  Social impairment was not elaborated, but severe disruption did not appear to be present.  Members thus agreed that a 70% rating recommendation was not sufficiently justified.  The Board next considered a 50% rating; for which the §4.130 criteria are “occupational and social impairment with reduced reliability and productivity;” elaborating reference symptoms of flat affect, stereotyped speech, frequent panic attacks, deficits in comprehension and memory, impaired judgment, mood disturbance, and difficulty with establishing relationships.  With consideration of the same factors as those elaborated for the 70% decision, members agreed that the 50% criteria were also not sufficiently satisfied in this case.

Deliberations thus turned to consideration of a 30% (“occupational and social impairment with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks”) versus a 10% (“occupational and social impairment due to mild or transient symptoms which decrease work efficiency…only during periods of significant stress”) recommendation.  Although the CI was improving after the decompensation requiring psychiatric admission, and was working again per the C&P, member consensus was that it would be overly speculative to conclude that he was stable with “mild or transient symptoms” and free of significant occupational interference by his MH impairment.  The presence of panic episodes and difficulty concentrating as documented in the C&P proximate to separation supported a conclusion that there was at least a “decrease in work efficiency.”  Member consensus therefore was that the MH impairment at separation was better aligned with 30% criteria than with those for 10%.  After due deliberation, considering all of the evidence and mindful of reasonable doubt, the Board’s consensus recommendation is a 30% rating for the major depressive disorder under code 9434.

Contended Right Distal Radius (Wrist) Category III Condition.  The CI’s 1999 traumatic injuries included a fracture of the right (dominant) distal radius with initial placement of an external fixator.  This was complicated by post-operative infection and malunion, and multiple surgeries ensued.  The external fixator was replaced by internal fixation, followed by an ulnar-shortening osteotomy, and the final hardware removal was in November 2001, 23 months prior to separation.  Subsequent STR entries indicated a stable course with improving ROM; and, there was no documentation of ROM limitation meeting the minimum 10% rating thresholds.  Final X-rays demonstrated normal alignment and “minimal” degenerative changes.  The MEB forwarded “right distal radius fracture, status post open reduction internal fixation and status post multiple revision surgeries” for PEB adjudication.
The NARSUM did not address pain severity or functional limitations of the wrist condition.  The physical examination documented well-healed surgical scars, with dorsiflexion to 55 degrees (normal 70, minimum compensable 15) and palmar flexion to 70 degrees (normal 80, minimum compensable 0 degrees).  An orthopedic addendum to the NARSUM was conducted 1 April 2003 (7½ months before separation).  The measured ROM was dorsiflexion and palmar flexion to 50 degrees each (painful motion not specified), and measured grip strength was normal.  The examiner opined that the CI was “now handicapped in that he is unable to perform the duties of his rate.  Because his dominant right wrist is injured and continues to cause him significant pain and stiffness, it is felt that he will never be able to return to full duty.”  The commander’s non-medical assessment (NMA) documented, “Cross rating to an administrative rate is questionable without extensive therapy to perform basic typing functions.”  The 6-week pre-separation C&P examiner documented “he has only 45 degrees of dorsiflexion of the right wrist and no radial rotation is possible on the right wrist.”

The Board directed attention to its recommendation based on the above evidence; and, its first charge with respect to this condition was an assessment of the fairness of the PEB’s determination that it was not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The PEB did not document a rationale for its judgment that the dominant right wrist condition was not unfitting for the CI’s rating as a mechanic.  In this case there was probative evidence which significantly implicated the condition as unfitting.  The most compelling was the express opinion of the MEB consulting orthopedist that it was incompatible with the duties of the CI’s rating and unlikely to ever allow a return to full duty.  There was no opinion to the contrary by any other medical provider.  The commander’s impression corroborated that of the MEB orthopedist and the VA description of functional limitations was logically not compatible with CI’s rating.  After due deliberation, members therefore agreed that a preponderance of performance-based evidence favored a recommendation of the right wrist condition as separately unfitting and eligible for Service disability rating.  

Having so concluded, the Board deliberated the appropriate coding and rating recommendation.  There was no evidence of ROM limitation meeting the 10% threshold (code 5215), but members agreed that either VASRD §4.59 (painful motion) or §4.40 (functional loss) was supported to justify the minimum compensable rating of 10%.  Given the absence of ankylosis or non-union with deformity, no criteria for a rating higher than 10% was supported under any other joint or analogous code.  After due deliberation, considering all of the evidence and mindful of reasonable doubt, the Board recommends a 10% rating for the right wrist condition proposing code 5010 (traumatic arthritis) for its clinical compatibility.

Remaining Contended Category III Conditions.  The other conditions forwarded by the MEB and adjudicated Category III by the PEB were “left acetabular (hip socket) fracture, status post open reduction internal fixation,” “right femur fracture, status post intramedullary rod fixation,” and “right knee medial collateral ligament (MCL) tear.”  All of these conditions were caused by the 1999 trauma, and all required surgical remedy.  The left acetabular fracture did not appear to be problematic in STR clinical entries, and left hip ROM was normal or nearly so.  The left femur injury was associated with mild (¼ inch) leg shortening and gait disturbance (pronation) that appeared to be remedied by a heel lift appliance.  There was some associated abnormal bone deposition (heterotopic ossification) at the femur fracture site, but with improving symptoms at separation and remedial surgery was declined.  The CI underwent arthroscopic evaluation in March 2000 of persistent right knee pain since the accident.  A healed tear of the MCL with associated synovitis (swelling and inflammation) was debrided, and there was no evidence of other significant ligament or meniscus injuries.  There was no STR evidence of significant ROM limitation, instability, persistent effusion, or impingement (locking).  
The functional limitations from the NARSUM (quoted in the sacroiliac section) may well have overlapped with some of these conditions, but none were specifically attributed to them.  There were no positive examination findings for any of these conditions except for some mild tenderness over the femoral bone deposit.  The pre-separation C&P examiner attributed some of the gait disturbance to the right knee, but none to right femur or left hip.  No other functional limitations attributable to these conditions were documented.  The VA physical examination recorded normal ROM and stability of the right knee, normal ROM of the right hip (probative to right femur), and no positive findings referable to the left hip.  The commander’s NMA was non-specific with regards to functional limitations linked to any of these conditions, noting only a “reduced capacity to perform in any heavy physical activity required by his rate.”

The Board directed attention to its recommendations based on the above evidence, with assessment of the PEB’s fitness determinations under the same principles as elaborated for the wrist condition.  There was no compelling evidence from the STR, NARSUM, commander or VA examination that any of the above conditions would have in itself rendered the CI incapable of performing the duties required of his rate.  Although the combined limitations from the right femur and knee injuries could be argued as unfitting, members agreed that this would require undue speculation and was not supported by a preponderance of evidence.  Members thus agreed that there was insufficient performance-based evidence indicating that the any of these conditions would have unacceptably interfered with duty requirements.   After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determinations for the left hip, right femur, and right knee conditions; thus, none of them are eligible for rating.  


BOARD FINDINGS:  In the matter of the sacroiliac disruption with surgical residuals and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the major depressive disorder (subsuming partner relational problems), the Board by a majority vote recommends a disability rating of 30%, coded 9434, IAW VASRD §4.130.  The single voter for dissent recommended no change in the rating and did not elect to submit a minority opinion.  In the matter of the contended right distal radius fracture with surgical residuals, the Board unanimously agrees that it was sufficiently justified as separately unfitting and recommends a disability rating of 10%, coded 5010, IAW VASRD §4.71a.  In the matter of the contended left acetabular fracture with surgical residuals, left femur fracture with surgical residuals and right knee ligamental injury, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:    

CONDITION
VASRD CODE
PERMANENT RATING
Sacroiliac Disruption with Surgical Residuals
5294
10%
Major Depressive Disorder 
9434
30%
Right Distal Radius Fracture with Surgical Residuals
5010
10%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140620, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record

MEMORANDUM FOR COMMANDER, NAVY PERSONNEL COMMAND
	         DEPUTY COMMANDANT, MANPOWER & RESERVE AFFAIRS	
	                          
Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS          

Ref:  (a) DoDI 6040.44
	(b) PDBR ltr dtd 27 May 16 ICO XXXXXXXXXXXXXXXXXXXX 
	(c) PDBR ltr dtd 27 May 16 ICO XXXXXXXXXXXXXXXXXXXX
	(d) PDBR ltr dtd 27 May 16 ICO XXXXXXXXXXXXXXXXXXXX
	(e) PDBR ltr dtd 27 May 16 ICO XXXXXXXXXXXXXXXXXXXX

1.  Pursuant to reference (a), the recommendations of the Physical Disability Board of Review set forth in references (b) through (e) are approved.

2.  The official records of the following individuals are to be corrected to reflect the stated disposition:
     
     a. XXXXXXXXXXXXXXXXXXXX, former USMC: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effective date of discharge. 

     b. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 40 percent disability rating (increased from 20 percent) effective date of discharge.

     c. XXXXXXXXXXXXXXXXXXXX, former USMC: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 20 percent) effective date of discharge.  

     d. XXXXXXXXXXXXXXXXXXXX, former USN: Retroactive placement on the Permanent Disability Retired List with a 30 percent disability rating (increased from 10 percent) effective date of discharge.      

3.  Please ensure all necessary actions are taken to implement these decisions, including the recoupment of disability severance pay, if warranted, and notification to the subject members once those actions are complete.



							XXXXXXXXXXXXXXXXXXXX
							Assistant General Counsel
							(Manpower & Reserve Affairs)







