





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02639
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20041005


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was a National Guard E4, Carpentry and Masonry Specialist, medically separated for “complex partial epilepsy” and “migraine headaches,” rated 20% and existed prior to service (EPTS) and not permanently aggravated by such service, respectively, with a combined disability rating of 20%.  


CI CONTENTION:  “Myself and the VA believe I should have been rated at 60% in which the VA granted me.”  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20040325
VARD - 20050511
Condition
Code
Rating
Condition
Code
Rating
Exam
Complex Partial Epilepsy
8910
20%
Seizure Disorder
8999-8911
10%*
20050414
Migraine Headaches
8100
EPTS
Migraine Headaches
8100
NSC

COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  10%
* Seizure disorder rating of 60%, effective 20040314 by VARD dated 20121009 implementing Board of Veterans' Appeals (BVA) decision dated 20121005.  


ANALYSIS SUMMARY:  

Complex Partial Epilepsy.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s seizure condition began in April 2003, when he had a sudden “black-out.”  He was witnessed as falling to the ground and being rigid and unresponsive for 1-2 minutes without clonic activity.  He was confused and sleepy when he became responsive.  He had a similar witnessed episode on 1 June 2003 for under 5 minutes at home where witnesses indicated he was rigid.  He was very tired and sleepy afterward and had bitten his lip.  A third episode on 28 June 2003 was of altered consciousness with memory loss (no recollection of taking off clothes), without falling down.  An electroencephalogram (EEG) in June 2003 was normal and diagnostic imaging documented no significant brain abnormalities.  

At the NARSUM examination dated 17 December 2003, 5 months prior to separation, the CI reported 3 episodes highly suggestive of seizures prior to October 2003, and was started on anti-seizure medication.  On 7 December 2003 the CI had a witnessed episode associated with tonic-clonic activity and loss of bladder control, in the timeframe when he reported missing his medication only sporadically and missing multiple doses, as well as having an upper respiratory infection/fever.  Physical examination at the time was noncontributory.  

The CI’s rebuttal to the initial PEB appeared to include a note that indicated the NARSUM neurologist was not aware of the CI’s 2 seizures on 7 and 12 November 2003.  The record indicated emergency medical services (EMS) treatment on 7 November indicating an episode of memory loss (apparent fugue state) without loss of consciousness.  A 12 November 2003 EMS visit reported the CI was found unconscious on the floor in a puddle of clear fluid and cold clammy skin.  He was disoriented on awakening and was post-ictal for approximately 10 minutes.  

At the VA Compensation and Pension (C&P) examination on 14 April 2005, performed 11 months after separation, the CI reported having symptoms of a grand mal seizure during service with a negative work-up.  He reported 14 seizures in the past year, with the last seizure 2 weeks prior to the examination with a 1 hour post-ictal period.  He related that after separation he was unable to take his medications daily due to difficulty engaging in VA medical care and finances until February 2005.  Physical examination showed a normal neurological exam with exception of slightly decreased strength of the left upper and lower extremities.  The CI had a normal EEG and brain diagnostic imaging (CT) in March 2005.  

The Board directed attention to its rating recommendation based on the above evidence.  The reconsideration PEB assigned a 20% rating under the 8910 code (epilepsy, grand mal), citing a major seizure on 12 November 2003.  The VA assigned a 10% rating using an analogous 8999-8911 code (epilepsy, petit mal) based on the VA C&P examination 11 months after separation, citing a confirmed diagnosis of epilepsy with a history of seizures and citing the original PEB’s statement of “complex partial epilepsy, without seizures in the presence of therapeutic anticonvulsant levels.”  Following formal appeal, the VA rated the CI’s seizure disorder at 60% effective 14 March 2004, for “averaging at least 1 major seizure in 4 months over the last year.”  

The Board discussed the BVA reasoning that adjudged the 1 June 2003 episode as a major seizure due to biting of the lip and also considered a 2006 reliable observer’s statement of witnessing major seizures from October to December 2003 as credible for 2 major seizures in the year prior to separation.  The Board considered the entirety of the record and adjudged that the CI had a mixed picture of major and minor seizures IAW VASRD criteria notes under §4.124a, “The Epilepsies.”  The Board adjudged that only the 12 November 2003 and the 7 December 2003 episodes were major seizures.  The PEB’s specification of a major seizure on 12 November 2003 (supported by EMS entry), was within 6 months of separation and therefore supported a 40% rating for “at least 1 major seizure in the last 6 months.”  The addition of the 7 December 2003 episode as a major seizure would also support the same 40% rating, including 2 major seizures in the last year.  The other episodes that were documented within the year prior to separation were adjudged as minor seizures and therefore did provide for a higher rating.  The Board adjudged that there was not sufficient evidence that the CI averaged at least 1 major seizure in 4 months over the last year, or 9-10 minor seizures per week to warrant the next higher 60% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 40% for the complex partial epilepsy condition, coded 8910.  

Migraine Headaches.  According to STRs and the MEB NARSUM, the CI’s migraine headache condition reportedly began in summer 2000 after a heat related injury during military summer camp.  At the neurology consultation dated 16 September 2003, the CI related migraine headaches (HA) for 3 years with apparent start after a heat related injury.  HA frequency was 4-5 per week lasting 6-24 hours and associated with aura.  He reported a significant reduction in HA duration and severity with decreased frequency after starting Lamictal.  A neurologic examination was normal.  At the NARSUM examination dated 17 December 2003, 5 months prior to separation, the CI reported that he continued to experience migraine headaches on average twice per week, that they tended to be associated with periods of sleep deprivation and/or stress, and that medication (Relpax) would often abort episodes if taken early.  A physical examination was essentially normal.  

At the VA C&P examination on 14 April 2005, performed 11 months after separation, the CI reported episodic headaches since 2000, with worsening in March 2003.  HA were once per week, rated 10/10, lasting for 3-4 hours, precipitated by strenuous activity and bright lights (occasionally without precipitating factors), and usually did not subside until sleep.  Medication treatment provided a fair response.  Physical examination showed a normal neurological examination with exception of slightly decreased strength of the left upper and lower extremities.  The examiner indicated that most HAs were prostrating.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned an EPTS rating under the 8100 code (migraine), citing “responding to abortive therapy” and “compelling evidence” that the migraines were EPTS without permanent aggravation.  The VA adjudged that the 8100 (migraine) condition was a pre-existing condition and was not service connected and not aggravated by service.  Appeals indicated that evidence received failed to verify the summer of 2000 incident wherein the CI reported he had sustained heat injury at Fort McClellan Alabama.  

There was clear evidence that the CI had headaches considered prostrating since 2000.  There was no line of duty or other evidence in record that the CI suffered any causative injury for the HA condition during military duty.  There was insufficient evidence that the CI’s HA condition was permanently aggravated by service as HA severity and frequency had appeared to have decreased at the time of separation.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the migraine headaches condition.  


BOARD FINDINGS:  In the matter of the complex partial epilepsy condition, the Board unanimously recommends a disability rating of 40%, coded 8910 IAW VASRD §4.124a.  In the matter of the migraine headaches condition and IAW VASRD §4.124a, the Board unanimously recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Complex Partial Epilepsy...
8910
40%
Migraine Headaches
8100
---%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140603, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record














MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX AR20160013312 (PD201402639)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			       
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA





