





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX		CASE:  PD-2014-02688
BRANCH OF SERVICE:  Army  		SEPARATION DATE:  20060131


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard E-5 (12B20, Combat Engineer) medically separated “chronic radiating neck pain” rated at 0% and “migraine headaches” as existed-prior-to-service (EPTS).


CI CONTENTION:  “Please consider all conditions”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

IPEB - Dated 20051227
VA* - (~7 Mos. Post-Separation) 
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Radiating Neck Pain
5237
0%
Degenerative Changes of the Cervical Spine and Right Elbow 
5237-5003
10%
20060823
Migraine Headaches
8100
--%
Migraine Headaches
8100
NSC
20060823
Bilateral Carpal Tunnel Syndrome
Not Unfitting
Bilateral Carpal Tunnel…
No VA Placement
Other MEB/PEB Conditions x 0 (Not in Scope)
Other x 6 
RATING:  0%
RATING:  20%
*Derived from VA Rating Decision (VARD) dated 20060912 (most proximate to date of separation [DOS]).  


ANALYSIS SUMMARY:  

Chronic Radiating Neck Pain Condition.  According to service treatment records (STR) and the MEB narrative summary (NARSUM) the CI injured his neck in November 2004 while deployed, when a wall on which he was standing collapsed and he landed on his neck and shoulder region.  The CI reported neck pain and an increased number of headaches (HAs) since the injury, although he had a history of migraine headaches (HAs) since childhood, further discussed below.  A request for magnetic resonance imaging (MRI) of the cervical spine on 23 March 2005 noted symptoms of bilateral occipital nerve pain and cervical muscle spasm, with bilateral upper extremity (UE) radicular symptoms.  The MRI showed degenerative disc disease (DDD) and a disc herniation at C4-5, without significant central spinal canal stenosis or nerve impingement noted.  A primary care visit on 13 May 2005 noted both arms would intermittently “go to sleep.”  The CI was evaluated by neurology and treated with medications, physical therapy and occipital nerve blocks with no change in his neck pain or HAs.  The CI was redeployed and a repeat MRI showed multilevel DDD with narrowing of the spinal canal and encroachment on the neuroforamen (bony canal through which the spinal nerves exit) at more than one level, mainly on the left.  An orthopedic evaluation on 3 June 2005 indicated a diagnosis of chronic non-radicular neck pain.  A follow-up orthopedic evaluation on 1 August 2005 noted decreased cervical flexion, extension, and lateral rotation to the left, with painful motion.  The physical exam noted negative testing for cervical spinal nerve compression (Spurlings) and positive testing for nerve compression at the elbow and wrist bilaterally (positive Tinel’s).  Strength and sensation was normal in the bilateral UEs, except for decreased sensation in the ulnar nerve distribution bilaterally.  According to the NARSUM electromyography/nerve conduction (EMG/NCV) studies performed 25 August 2005 were consistent with neuropathies of the left ulnar nerve and median nerves bilaterally.  Surgery was not recommended.  Additional laboratory evaluations for systemic or toxic causes of possible peripheral neuropathy were normal.  There were two episodes of quarters for 24 hours documented in the STR in the 12 months before separation.  Despite all treatment interventions, the CI experienced persistent duty limiting neck pain and was referred for an MEB.  

At the MEB examination (recorded on DD Forms 2807 and 2808), on 24 August 2005, the CI reported HAs and neck pain with numbness and tingling of the bilateral UEs.  The physical examination (recorded on DD Form 2808), noted tenderness at C6-7 and painful cervical spine range-of-motion (ROM).

At the MEB NARSUM exam 5 December 2005, 2 months before separation, the CI reported the same symptoms.  The MEB physical exam noted normal gait and balance.  There was tenderness to palpation (TTP) of the cervical spine without muscle spasm.  Upper and lower extremity strength and reflexes were normal.  Sensation was intact, except for decreased sensation in the ulnar nerve distribution bilaterally and a positive Tinel’s sign was present bilaterally.  Physical therapy ROM for the MEB was performed on 16 November 2005 and cervical flexion was 35, 36,and 35 degrees (normal 45) and combined ROM was 260 degrees (normal 340), with painful motion noted.  The NARSUM listed two diagnoses: “posttraumatic headaches, chronic migraine headaches” and “cervicalgia/cervical spondylosis” and indicated both conditions interfered with satisfactory performance of duty; and, a third diagnosis of bilateral CTS, which did not cause the CI to fall below retention standards.  

At a VA Compensation and Pension (C&P) exam for bilateral carpal tunnel 9 August 2006, 6 months after separation, the CI reported hand symptoms would wake him up at night and he would shake them to relieve the symptoms, but denied any other neurological problems.  The EMG/NCV studies showed bilateral ulnar neuropathies at the elbow, with no evidence of carpal tunnel of either wrist.  At the VA C&P exam on 23 August 2006, 7 months after separation, the CI reported neck pain, intermittent numbness of both UEs and HAs.  No incapacitating episodes were reported.  The exam noted normal strength, sensation, and reflexes of both UEs.  There was no TTP or muscle spasm noted.  Cervical ROM was described as, “is limited with left lateral rotation and measures 0-70% as measured by a goniometer.  All other range of motion of the cervical spine is normal.”  There was no additional loss of ROM with repetition.  Cervical spine X-rays were reported as normal.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the neck condition 0%, coded 5237 (cervical strain), citing pain limited motion.  The VA rated neck condition (along with the right elbow), 10%, and cited X-ray evidence of degenerative changes in multiple joints without painful or limited motion.  The Board agreed that the evidence in record at both the MEB and C&P exams supports a 10% rating for the neck condition according to the VASRD General Rating Formula for the spine in effect on the date of separation based upon combined cervical ROM “greater than 170 degrees but not greater than 335 degrees.”  The Board reviewed to see if the next higher rating of 20% was supported but there was no evidence of sufficient limited ROM or evidence of “muscle spasm or guarding severe enough to result in … abnormal spinal contour” to support a 20% rating noted at either the MEB or C&P exam.  The Board next reviewed to see if a higher evaluation was achieved coding with 5243 (Intervertebral disc syndrome) and rating based on incapacitating episodes, defined by the VASRD as bed rest prescribed by a physician and treatment by a physician.  However, there were only two episodes of quarters for 24 hours documented in STR and no incapacitating episodes were documented at the post-separation C&P exam.  Although periods of quarters are not necessarily equivalent to physician prescribed bed rest, the Board noted that even if the two episodes of quarters were conceded as incapacitating, the threshold for the 10% rating was not met, specified as incapacitating episodes of “total duration of at least 1 week…during the past 12 months.”  Thus, the Board determined that the evidence supports a 10% rating for the neck condition and no higher and chose to code as 5243, which was consistent with the medical evidence of DDD.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the neck condition

The Board also considered if there was evidence in the record to support recommending peripheral nerve impairment due to the neck condition (cervical radiculopathy) as separately unfitting and eligible for additional disability rating.  The Board noted that the evidence in record was equivocal regarding the presence of a cervical radiculopathy of one or both upper extremities.  Notes and the EMG/NCV in the STR suggested that the bilateral arm paresthesias (numbness, “going to sleep”) may be consistent with radiculopathy, but other notes and the post-separation EMG results suggested the nerve symptoms were due to unrelated nerve compression syndromes at the elbows.  However, even if the UE symptoms are conceded as related to the neck condition, functional impairment tied to fitness is required to support a recommendation for addition of a peripheral nerve rating at separation.  Upper extremity strength and reflexes were normal throughout the record; the MEB exam noted decreased sensation in the bilateral ulnar nerve distributions, but the C&P exam noted normal sensation bilaterally.  The pain component of a radiculopathy is subsumed under the general spine rating as specified in §4.71a and there was no performance based evidence in the STR that the decreased sensation noted was associated with functional impairment.  Therefore, the Board cannot support a recommendation for additional rating based on peripheral nerve impairment.

Contended PEB Conditions.  The PEB determined the contended migraine headaches (HAs) condition, adjudicated as unfitting, existed prior to service based on the CI’s own report of migraine HAs since childhood.  The Board found no evidence in record to indicate this was not correct.  The Board next considered whether or not there was evidence of service aggravation.  A presumption of service aggravation may only be overcome by a preponderance of competent medical evidence and accepted medical principles that the natural progression of a pre-existing condition was clearly unaltered by any consequence of military service.

According to notes in the STR and the MEB NARSUM, the CI had a history of migraines HAs since childhood and was first seen for migraine HAs during active duty as remotely as 1993.  At the NARSUM evaluation 5 December 2005, the CI reported a stable migraine HA frequency of one or two per month since 1993.  The CI was seen prior to deployment on 20 September 2004 for a readiness evaluation and the note indicated that the CI was on medications for migraine HAs.  The CI reported an injury to his neck region in November 2004 while deployed as reviewed above, which caused new neck pain and increased frequency of HAs.  A neurology clinic visit on 31 May 2005 noted the CI’s HAs were “transformed migraines.”  He recommended avoidance of analgesics to decrease the frequency of HAs, use of preventive migraine medications, and noted that treatment of the CI’s neck pain may help reduce the HAs.  

At the MEB neurology evaluation on 21 November 2005, 2 months before separation, the CI reported HAs 3 to 5 times per week that lasted from 1 to 4 days, and at times were associated with sensitivity to light and sound.  The HAs were unrelieved by multiple types of migraine medications or occipital nerve injections.  A full neurological exam was normal, including normal gait and balance and normal strength and reflexes of all extremities, with the exception of decreased sensation in the distribution of the ulnar nerve bilaterally.  There was no cervical muscle spasm noted.  At the MEB NARSUM exam 5 December 2005, 2 months before separation, the CI reported HAs and neck pain.  He reported 3 to 4 HAs per month, lasting up to 8 hours and stated “I cannot do anything when I have these headaches” and “once I have an episode of these headaches, I cannot do anything the whole day.”  The MEB physical exam noted the same pertinent neurological findings as noted at the MEB neurology evaluation.  As noted in the neck section above, the MEB examiner indicated HAs, both post-traumatic HAs and chronic migraine HAs, impaired the CI’s duty performance.  The PEB DA Form 199 stated that the there was an exacerbation of HA symptoms during deployment; HAs were severe and frequent enough to interfere with successful duty performance; and, “will be expected to subside to baseline levels following release from active service.”  The PEB concluded that the CI’s symptoms “represent the known course of this pre-existing condition when challenged by stress, with no permanent service aggravation.”

At an outpatient VA neurology clinic visit on 1 August 2006, 6 months after separation, the CI reported mild HAs 3 to 3 times per week, with 3 to 4 “more severe episodes” per month.  At the VA C&P General medical exam on 23 August 2006, 7 months after separation, the CI reported HAs and neck pain.  The exam noted the CI was not currently employed because he had been laid off.  The neurological exam was normal.  There was no tenderness or muscle spasm of the cervical spine noted.  The exam indicated there were no effects of the HAs on daily activities and also noted there were no effects of the neck pain on daily activities. 

At the VA C&P neurological disorders exam 29 January 2008, 24 months after separation, noted the CI reported HAs 5 to 7 times per week (different than his chronic migraine HAs) and chronic migraine HAs once per month.  He reported use of daily long acting narcotic medication and additional short acting narcotic medication as needed for treatment of the HAs.  The CI reported that he had recently been to the emergency room for HA treatment and that when he has a HA, he likes to stay in a dark room.  In one section of the exam, the VA examiner indicated that the migraine attacks were not prostrating, but in another section he indicated that the CI had post traumatic HAs and chronic migraines and was unable to do anything except lay down in a dark room until a HA improved.  

The PEB adjudicated the migraine HA condition as unfitting, but EPTS and not service aggravated, and therefore, did not provide a disability rating.  The original VA Rating Decision (VARD) did not service-connect the migraine HA condition, noting that the condition was EPTS, and there was no evidence that the condition was permanently worsened as a result of military service.  The later VARDs dated 29 January 2008 and 9 September 2008 service-connected the HA condition related to the cervical spine injury and rated it at 0% and 10%, respectively, coded 8100 (migraine HA).  The PEB DA Form 199 stated that there was aggravation of the HAs during deployment and stated that this was “expected to subside” after release from active duty and that the aggravation of the HAs during deployment was the natural progression of migraine HAs due to stress.  However, the Board noted that the evidence in record supports that there was an increase in frequency of the HAs which did not respond to multiple types of treatment following a documented neck injury during deployment.  The Board reviewed DoDI 1332.38 (E3.P4.5.2.3) which elaborates:

The presumption that a disease is incurred or aggravated in the line of duty may only be overcome by competent medical evidence establishing by a preponderance of evidence that the disease was clearly neither incurred nor aggravated while serving on active duty or authorized training.  Such medical evidence must be based upon well-established medical principles, as distinguished from personal medical opinion alone.  Preponderance of evidence is defined as that degree of proof necessary to fully satisfy the board members that there is greater than a 50% probability that the disease was neither incurred during nor aggravated by military service.”  

Also, the Board noted that DoDI 1332.38 E2.1.1 states that “competent medical evidence must be based on accepted medical principles defined as: “Fundamental deductions consistent with medical facts that are so reasonable and logical as to create a virtual certainty that they are correct.”  The Board deliberated the evidence and the consensus was that the PEB had not satisfied the criteria to overcome the presumption of service aggravation of the HA condition as defined by DoDI 1332.38 and the unfitting EPTS HA condition was therefore eligible for disability rating at the time of separation.  

The Board next directed attention to its rating recommendation for the HA condition based on the above evidence.  The Board considered coding the HA condition as 8100 (analogous to migraine headaches) IAW VASRD 4.124a.  Rating guidance under diagnostic code 8100 is based on the frequency of “prostrating attacks” over the “last several months.”  The VASRD does not further define prostrating attacks however commonly accepted definitions include "utter physical exhaustion or helplessness" (Webster's New World Dictionary of American English), “complete physical or “mental exhaustion” or "extreme exhaustion or powerlessness" (Dorland's Illustrated Medical Dictionary).  All Board members agreed to this general description of a “prostrating” HA for its rating recommendation.  The VASRD §4.124a language for a 10% rating under the 8100 code is “prostrating attacks averaging one in 2 months,” and the 0% rating is for “less frequent attacks.”  A 30% rating requires a once monthly average, and the highest rating of 50% requires frequency and severity “productive of severe economic inadaptability.”  Members agreed that three to four “more severe” HAs per month, during which the CI could not “do anything” for several hours, documented at both the pre-separation MEB exam and at the VA neurology clinic visit 6 months post-separation, satisfied the agreed upon definition of “prostrating” HAs and supports a 30% rating, but there was no evidence in record of “severe economic inadaptability” due to the HA condition to support the 50% rating.  The Board also discussed whether an EPTS rating deduction for the status of the HA condition at the time of the CI’s service entry or reactivation in July 2004 could be determined.  The NARSUM and MEB neuro addendum indicated a stable history of migraine HAs once or twice per month over a couple of decades, but the pre-deployment note in 2004 noted only that the CI had a history of migraines and was on medications.  There was no clearly documented information regarding whether that HAs had been prostrating or if they had been well controlled on medications before deployment.  Therefore, Member consensus was that an EPTS rating for the migraine HA according to VASRD rating guidelines could not be determined.  After due deliberation, considering all of the evidence the Board concluded the migraine HA condition was permanently aggravated by service and recommends a disability rating of 30% (coded 8100).

The PEB also determined that the contended bilateral carpal tunnel syndrome condition was not unfitting.  The Board’s main charge is to assess the fairness of this determination.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  As noted in the discussion of the neck condition, according to notes in the record and the NARSUM, the CI reported that both upper extremities would go to sleep.  Upper extremity EMG/NCV studies were interpreted as consistent with bilateral median nerve compression at the wrist (carpal tunnel) as well as left UE ulnar nerve compression at the elbow.  There was no treatment for carpal tunnel of either wrist document in the STR.  At the MEB NARSUM exam the CI reported bilateral UE numbness and tingling.  The examiner noted a positive Tinel’s sign bilaterally, but strength was normal and sensation was decreased in the ulnar nerve distribution bilaterally, not the median nerve.  The MEB examiner listed a diagnosis of bilateral carpal tunnel syndrome that did not cause the CI to fall below retention standards.

Carpal tunnel syndrome of either or both wrists was not profiled, implicated in the commander’s statement, or judged to fail retention standards.  There was no performance based evidence from the record that carpal tunnel syndrome of either or both wrists significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the bilateral carpal tunnel syndrome condition and so no additional disability rating is recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  As discussed above, the PEB may have relied reliance on AR 635-40 or DoDI 1332.39 for rating the neck condition and the condition was adjudicated independently of that regulation /instruction by this Board.  In the matter of the neck condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the migraine HA condition, the Board majority concluded there was permanent service aggravation and recommends a disability rating of 30%, with an undetermined EPTS deduction, coded 8100 IAW VASRD §4.124a.  In the matter of the contended bilateral carpal tunnel syndrome, the Board unanimously recommends no change from the PEB determination as not unfitting.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Chronic Neck Pain Condition
5237
10%
Migraine Headache Condition
8100
30%
RATING
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140430, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAMR-RB							
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for, AR20160003733 (PD201402688)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA


