





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02722
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20050917


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E6, Financial Management Technician, medically separated for “chronic low back pain” and “chronic neck pain,” rated 10% and 0%, respectively, with a combined disability rating of 10%.


CI CONTENTION:  “Rating did not take under consideration neck pain - radiculopathy of the left upper extremity as secondary of service-connected disability of cervical spine.  Radiculopathy of right and left lower extremity as secondary to the service-connected disability which reflected mild incomplete paralysis.”  The CI’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20050608
VARD – 20060322
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5299-5237
10%
Degenerative Disk Disease, Lumbar Spine with Left Lower Extremity Radicular Pain
5242
40%
20050810
Chronic Neck Pain
5299-5237
0%
Cervical Back Sprain with Associated Spasms
5237
30%
20050810
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  70%


ANALYSIS SUMMARY:

Chronic Low Back Pain.  According to service treatment records and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s back condition began while deployed in March 2003 after heavy lifting.  Magnetic resonance imaging (MRI) studies on 19 April 2004, showed disc protrusions, disk bulges, a small broad central disk herniation, and spinal stenosis (abnormal narrowing of the spinal canal).  Electrodiagnostic studies (EMG/NCV) on 27 April 2004, were negative for radiculopathy.  Evaluations by orthopedics and neurosurgery indicated that surgery was needed “to help alleviate some of the compression of his spinal nerves.”  However, for legitimate reasons, the CI did not desire surgical intervention and continued with more conservative treatment modalities for his back pain.

At the time of the chiropractic clinic appointment on 1 February 2005, 8 months prior to separation, the CI reported that his back pain was aggravated by running, standing, and sitting and that he would occasionally experience pain which radiated “down his left hamstring and into his left calf.”  On examination his range of motion (ROM) was significantly decreased as indicated in the chart below and he had pain in all planes of motion.  His motor strength was decreased in his lower extremities to 4/5 (weakened), but his reflexes and sensation were normal.  He had positive bilateral straight leg raise tests (for radicular symptoms) and his lumbosacral spine was tender to palpation.  Repeated electrodiagnostic studies on 7 February 2005 were negative for radiculopathy.  Despite treatment, the back condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for MEB.  The MEB forwarded “lumbar spondylosis, L3 to S1,” “chronic lumbar…paravertebral muscle spasm,” and “chronic left lower extremity radiculopathy” for PEB adjudication.

The MEB NARSUM examination on 24 March 2005 (6 months prior to separation) noted complaints of “significant dysfunction including weakness, severe constant pain, tingling in his left lower extremity and restricted mobility.”  Physical exam showed the CI had lumbosacral spine tenderness to palpation and bilateral paravertebral spasm.  Strength, reflexes, and sensation testing were normal without muscle atrophy.  Straight leg raise test was negative.  Gait was normal with full lumbar spine active range of motion.  At an internal medicine clinic visit dated 4 April 2005, the CI reported a “flare of pain … with exacerbation of left lower extremity radiculopathy.”  The examination showed lumbar paraspinal tenderness.  He was placed on quarters for 48 hours.  The commander’s statement, dated 21 April 2005, indicated that the CI had been on quarters “at least 8 times” in the past 15 months.  At the MEB examination (recorded on DD Form 2807 and 2808) dated 3 May 2005, 4 months prior to separation, the CI reported chronic left-sided low back pain that felt “very weak and unstable” which required a back brace.  He reported numbness and tingling going down his left leg.  The examination showed decreased ROM without actual values.  The CI also had upper, middle and low spine tenderness.  During a physical therapy ROM study dated 5 May 2005, ROM flexion, extension, and side bending (lateral flexion) were measured with an inclinometer while rotation was measured with a goniometer.  The CI had decreased ROM without painful motion cited; charted below.

At the VA Compensation and Pension (C&P) examination on 10 August 2005, performed a month before separation, the CI reported constant low back pain with occasional radiation into the left leg, decrease ROM, weakness, lack of endurance, loss of strength and stiffness.  The CI used a brace when active and estimated he missed about 4 months of work due to back pain.  He had flare-ups every 2 weeks manifested by incapacitation that usually required injections of Toradol at the emergency room.  His flare-ups lasted 2-3 days and required he rest and elevate his legs.  The examination revealed normal gait, mild lordosis loss, lumbosacral area tenderness to palpation without mention of back spasm.  Strength, reflex, and sensation testing were normal while straight leg raise testing was positive for pain bilaterally without radiation.  The ROMs are charted below.

The ROM examinations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.


Thoracolumbar ROM
(Degrees)
Chiro
~8 Mo. Pre-Sep
NARSUM
Pre-Sep ~6 Mo. 
PT (for MEB)
 ~4 Mo. Pre-Sep
VA C&P
~1 Mo. Pre-Sep
Flexion (90 Normal)
30
“Full Active ROM”
45
25
Combined (240)
130

>120 ; < 235
125
Comments
Painful motion; tenderness; and loss of motor strength
Tenderness and spasm; normal gait
Inclinometer used; no additional limitation after repetitive motion
Painful motion; tenderness; abnormal spinal contour; flexion 40/combined 155 before repetition
§4.71a Rating
40%
10%-20%
20%
40%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the back condition 10% coded 5299-5237 (analogous to lumbosacral strain).  The VA rated the back condition 40% coded 5242 (degenerative arthritis of the spine), based on the VA C&P examination 1 month before separation, citing limitation of forward flexion to 30 degrees or less.  In assigning probative value to these somewhat conflicting examinations, the Board noted that the MEB PT ROMs were taken using an inclinometer method rather than the goniometric thoracolumbar ROM specified by the VASRD (§4.71a, Plate V; and §4.46 (accurate measurement)).  The record indicated numerous episodes of back spasm with flares and incapacitating episodes that aligned with the functional limitations documented at the chiropractic and VA exam.  Therefore, based on all evidence and associated conclusions just elaborated, Board agreed that preponderant probative value should be assigned to the VA examination.  The Board agreed that a 40% rating, was justified for limitation of flexion not greater than 30 degrees reported on the pre-separation VA exam.

The Board considered whether a higher rating (§4.7) was achieved by using the alternate rating formula based on incapacitating episodes due to intervertebral disc syndrome (IVDS).  The evidence showed that the CI had IVDS (disc disease causing back pain and sciatica) and experienced incapacitating episodes due to acute signs and symptoms that required treatment and bed rest prescribed by a physician.  The Board noted that the VA C&P exam contained subjective evidence that indicated the CI had 4 months of missing work due to IVDS, but there was not sufficient evidence of physician prescribed bed rest and treatment IAW VASRD §4.71a to equate to “incapacitating” episodes.  The Board did consider the commander’s statement of periods of missing work due to quarters (physician prescribed) as equating to incapacitating periods; however, the Board adjudged that the total duration of incapacitation over the 12 months prior to separation was less than 4 weeks and did not result in a higher rating than that based on the general spine formula.

The Board also considered if additional disability rating was justified for peripheral nerve impairment due to radiculopathy.  The CI had a herniated disc with radicular pain, and there were symptoms of radiating pain and paresthesias documented in the treatment records; however, examinations proximate to separation indicated normal strength, reflexes, sensation and gait, and electrodiagnostic testing was normal.  The presence of functional impairment with a direct impact on fitness is the key determinant in the Board’s decision to recommend any condition for rating as additionally unfitting.  While the CI may have suffered additional pain from the nerve involvement, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  There was no evidence of lumbar nerve root involvement by MRI, electro-diagnostic studies, or neurologic examination.  The Board therefore concluded that an additional disability rating was not justified on this basis.  After due deliberation, and in consideration of all the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommended a disability rating of 40% for the back condition, coded 5243.

Chronic Neck Pain.  According to service treatment records, VA medical history and the MEB NARSUM, the CI’s neck condition began in October 2003 without any specific injury or trauma.  Radiographic studies showed “marked cervical paravertebral muscle spasm causing a straightening of his cervical spine.”  Despite treatment, the cervical spine condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for MEB.  The MEB forwarded “chronic…cervical paravertebral muscle spasm” and “chronic neck pain” for PEB adjudication.  The MEB NARSUM examination on 24 March 2005, 6 months before separation, showed that the CI had limited motion as indicated in the chart below.  There was no mention of painful or pain free motion.  He had positive “spasm in [the] bilateral cervical paraspinal muscles” and X-ray’s showed marked cervical paravertebral muscle spasm causing a straightening of his cervical spine.  Maneuvers to assess radicular pain were negative.  Neurologic exam was normal.  The physical therapy MEB ROM study on 5 May 2005, 4 months before separation, showed that the CI had decreased ROM as indicated in the chart below.  There was no mention of pain or no pain with ROM testing.

At the VA Compensation and Pension (C&P) examination on 10 August 2005, the CI reported “constant pain, loss of range of motion, stiffness and lack of endurance.”  He denied flare-ups.  On examination he had spasm and tenderness, but there was no mention of an alteration in his cervical spine contour and X-rays were normal.  His ROM was limited as indicated in the chart below with pain on motion.  Repetitive motion caused no change in ROM, but did increase his pain.  Motor, reflex, and sensation testing were all normal.

The ROM examinations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.

Cervical ROM
(Degrees)
NARSUM ~6 Mo. Pre-Sep
PT (for MEB) ~4 Mo. Pre-Sep
VA C&P ~1 Mo. Pre-Sep
Flexion (45 Normal)
40
35
15
Combined (340)
245
230
120
Comments
Spasm; altered spinal contour, pain not cited
Limited motion, pain not cited
Painful motion, spasm and tenderness
§4.71a Rating
20%
10%
30%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the neck condition 0% coded 5299-5237, citing “rated at 0% because the neck pain is secondary to the back pain.”  The VA rated the neck condition 30% coded 5237 (cervical spine strain), based on the VA C&P examination, citing limitation of forward flexion to 15 degrees or less.  The cervical spine condition was not radicular pain from the thoracolumbar spine condition (primarily lower/lumbar) and was not associated with the vertebral levels proximate to the cervical spine.  There were also multiple notes where cervical muscle spasm was not associated with thoracolumbar spasms.  Although the CI’s abnormal thoracolumbar spine dynamics may have led to compensatory strain in the cervical spine, the unfitting cervical spine disability was adjudged as separate from the back condition and separately ratable.

In assigning probative value to these somewhat conflicting examinations, the Board noted that the NARSUM exam provided measured neck ROMs for each axis of movement (more comprehensive than the NARSUM thoracolumbar exam) and noted spasm with abnormal spine contour.  The MEB physical therapy exam was for ROMs only and was not comprehensive.  The VA exam was closest to separation and documented cervical spasms and significantly more limited ROMs than documented anywhere else in the treatment record, and was considered an outlier with regards to cervical ROMs.

Therefore, based on all evidence and associated conclusions just elaborated, Board consensus was that preponderant probative value should be assigned to the NARSUM examination.  The Board agreed that a 20% rating, was justified for muscle spasm severe enough to result in an abnormal spinal contour reported on the NARSUM examination.  There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula, or evidence of any unfitting neurologic deficits.  After due deliberation, and in consideration of all the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommended a disability rating of 20% for the neck condition, coded 5299-5237.


BOARD FINDINGS:  In the matter of the back condition, the Board unanimously recommends a disability rating of 40%, coded 5299-5237 IAW VASRD §4.71a.  In the matter of the neck condition, the Board unanimously recommends a disability rating of 20%, coded 5299-5237 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Low Back Pain
5299-5237
40%
Chronic Neck Pain
5299-5237
20%
COMBINED
50%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140604, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record













SAMR-RB

JuL 1 9 2016

MEMORANDUM FOR Commander, US Army Physical Disability Agency (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for Mr., AR20160007639  (PD201402722)

	Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re characterize the individual's separation as a permanent disability retirement with the combined disability rating of 50% effective the date of the individual's original medical separation for disability with severance pay.


	I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:


	Providing a correction to the individual's separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.


	Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.


	Adjusting pay and allowances accordingly.   Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 50% effective the date of the original medical separation for disability with severance pay.


	Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

Printed on ® Recycled Paper

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
Enclosure

CF:
(  ) DoD PDBR ( ) OVA


