





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02734
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20020306


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E3, Heavy Construction Equipment Operator, medically separated for “partial complex seizure disorder well controlled on medication,” with a disability rating of 10%.  


CI CONTENTION:  “Please consider all conditions.”  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20011214
VARD - 20030318
Condition
Code
Rating
Condition
Code
Rating
Exam
Partial Complex Seizure Disorder…
8045-8911
10%
Partial Complex Seizure Disorder
8911
40%
20030117
Significant Old Burn Scars Causing Contractures of His Upper Body…
Not Unfitting
No VA Placement
Cyclothymia…
Not Unfitting 
Bipolar Disorder
9432
10%
20021118
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  70%


ANALYSIS SUMMARY:  

Partial Complex Seizure Disorder.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s seizure condition began in July 2000 attributed to a closed head injury (without loss of consciousness) in March 2000.  

At the MEB NARSUM examination dated July 2001, 8 months prior to separation, the CI had complaints of complex partial seizures/epilepsy.  The CI’s evaluation had included consultation and diagnosis by a neurologist.  Diagnostic imaging of the brain was negative for any lesions.  The CI began anti-seizure medication which increased his headaches and he was switched to another medication (Tegretol) in March 2001, 11 months prior to separation.  He was “well controlled with only one breakthrough seizure, a petite mal seizure, when he missed a dose of his Tegretol.”  Physical examination was noncontributory (normal neurologic and musculoskeletal examinations).  

At a 17 January 2003 VA Compensation and Pension (C&P) evaluation, performed 10 months after separation, the CI reported he believed his seizures started 1-2 months after a closed head injury.  Episodes were described as "spaces out and don't comprehend anything" and observed by his spouse as “just blanking out” for 3-5 minutes at a time.  He indicated that the level of his medication dictated how frequently his seizures occurred and seizures were occurring 1-2 events every couple of weeks.  The physical examination was not contributory.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the seizure condition 10%, coded 8045-8911 (brain disease due to trauma - epilepsy, petit mal), citing one petit mal seizure break-through when the CI missed a dose of medication.  The VA rated the seizure condition 40% coded 8911 (epilepsy, petit mal), based on the VA C&P examination 10 months after separation, citing 1 to 2 seizures every couple of weeks on medication and “an evaluation of 40 percent is assigned if there is at least one major seizure in the last six months or two in the last year, or averaging at least five to eight minor seizures weekly.”  

Rating seizures is based on the type, frequency, and proximity of seizures.  The CI did not have generalized tonic-clonic convulsion with unconsciousness, and all of the CI’s seizures were considered to be “minor seizures” IAW VASRD §4.124a, The Epilepsies.  The NARSUM indicated one minor seizure in the year prior to separation, with none in the 6 months prior to separation, which supported the PEB’s 10% rating.  However, the post-separation VA examination indicated a much higher frequency of minor seizures (1-2 every few weeks) which would meet the 20% rating criteria of at least two minor seizures in the last 6 months, but not reach the 40% criteria of “averaging at least five to eight minor seizures weekly.”  

The Board deliberated on the probative value of these two disparate examinations and adjudged that the service examination had the highest probative value for rating at the time of separation as it was pre-separation, closer to the date of separation, and more closely aligned with the remainder of the STR.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the seizure disorder condition.  

Contended PEB Conditions:  “Significant Old Burn Scars Causing Contractures of His Upper Body Awaiting Surgery on the Same” and “Cyclothymia, Mild and Controlled”.  The Board’s main charge is to assess the fairness of the PEB’s determination that the contended conditions were not unfitting.  None of the conditions were profiled or implicated in the commander’s statement or judged to fail retention standards.  There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the partial complex seizure disorder condition and IAW VASRD §4.124a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the burn scars causing contractures of his upper body and cyclothymia conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  

The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140606, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record













MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for AR20160013873 (PD201402734)


I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, i accept the Board’s recommendation and hereby deny the individual’s application.  
This decision is final.  The individual concerned, counsel (if any), and any Members of Congress who have shown interest in this application have been notified of this decision by mail.

 BY ORDER OF THE SECRETARY OF THE ARMY:

 						         
Enclosure

CF: 
(  ) DoD PDBR
(  ) DVA









