





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02762	
BRANCH OF SERVICE:  Army	BOARD DATE:  20150702
Separation Date:  20070221


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Military Police) medically separated for bilateral hearing loss and migraine headaches.  The conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS).  He was issued a permanent P3H4 profile and referred for a Medical Evaluation Board (MEB).  “Bilateral sensorineural hearing loss” and “migraine headaches” were forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  No other condition was submitted by the MEB.  The Informal PEB adjudicated “hearing loss, bilateral…” as unfitting, rated 0% with likely application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The “migraine headaches” was determined to be unfitting, but existed prior to service (EPTS) and was not permanently aggravated by service, therefore not compensable.  The CI made no appeals and was medically separated.  


CI CONTENTION:  The applicant requests the Board consider all conditions.  His complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON: 

IPEB – Dated 20070119
VA* - (~3 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Hearing Loss, Bilateral …
6100
0%
Bilateral Hearing Loss
6100
NSC
20070511



Tinnitus
6260
10%
20070511
Migraine Headaches
8100
EPTS
Tension Headaches Claimed as Migraine Headache
8199-8100
NSC
20070511
Other MEB/PEB Conditions x 0 (Not In Scope)
Other x 5
RATING:  0%
RATING:  10%
*Derived from VA Rating Decision (VARD) dated 20070620 (most proximate to date of separation (DOS)).  NSC=Not Service Connected.

ANALYSIS SUMMARY:

Hearing Loss Condition.  The CI began to notice that he had decreased hearing as well as tinnitus (ringing in the ears) near the end of Basic Training in July 2005.  His hearing worsened during Airborne School in October 2005.  He started to notice functional limitations after arriving at his duty assignment at Fort Bragg.  At his pre-deployment screening an audiogram demonstrated a significant hearing loss in both ears.  On exam there was no significant air bone gap, and eardrum mobility was normal.  On the Filtered Speech Test (SPRINT) the CI scored 37%.  The examiner noted that the CI reported tinnitus which started in July 2005.  Brain and auditory canal imaging studies were normal.  The CI had impressions taken for bilateral hearing aids.  The audiology hearing thresholds and speech discrimination results are summarized in the chart below.  The commander’s statement indicated that based on the results of the audio testing that the CI should not deploy and that he should no longer be on active duty status.  He indicated the CI stated he “could not hear what (a leader) was saying much less his fellow soldiers unless they got his attention or were close to him when they talked.”  

The MEB Narrative Summary (NARSUM) exam, approximately 2 months prior to separation, documented that the CI was unable to adequately perform his MOS duties due to the limitations caused by his hearing loss.  The examiner further opined that the CI would be at substantial risk of significant worsening (hearing loss) if he continued with his military duties.  The CI was given a permanent H4 profile for mild sensory neural hearing loss (SNHL) at 250Hz to 8000 bilateral; with speech reception threshold results worse than 30 dB for left ear (needed louder volume for word recognition).  

The VA Compensation and Pension (C&P) exam approximately 3 months after separation documented that the CI reported better hearing than when he was in the military as he was “prone to noise in the military.”  The examiner noted that the CI did not bring his hearing aids with him to this appointment and that he communicated naturally and without difficulty.  The audiogram results demonstrated a flat borderline normal to slight hearing loss in both ears.  The audiology hearing thresholds and speech discrimination results are summarized in the chart below.  Speech discrimination (without hearing aids) was 96% on the right and 96% on the left (normal for Maryland CNC word list).  The CI reported bilateral tinnitus, however, the examiner noted that he did not have tinnitus during testing and opined that the “tinnitus was recurrent at best and not persistent.”  

HEARING
EXAM
Audio. ~ 4 Mo. Pre-Sep
VA C&P ~3 Mo. After Sep
LEFT EAR
Average Hearing Loss
51.25
25 dB

Speech Discrimination
100%
96%

Table VI / VIa
I / III
I/-
RIGHT EAR
Average Hearing  Loss
42.5
23 dB

Speech Discrimination 
100%
96%

Table VI / VIa
I / II
I/-
§4.85 RATING
Table VII
0%
0% (VA NSC)
(Average hearing loss is the sum of pure tone thresholds at 1000, 2000, 3000, and 4000 Hz divided by four)
The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the hearing loss at 0%, coded 6100, and the VA used the same code, but non-service connected (NSC) the hearing loss since the CI’s hearing did not meet VA criteria for impaired hearing.  The VA granted a 10% rating for tinnitus coded 6260.  Although the Service speech discrimination testing was not IAW VASRD per §4.85(a) [requires CNC test which uses a different word set], the VA exam used the CNC test.  Both hearing evaluations were independently rated 0% using VASRD rating criteria, including potential use of Table VI or VI (exceptional hearing pattern for the Service exam), and Table VII IAW VASRD §4.86a and §4.85.  The CI had no diagnosis of, nor other evidence to support analogous rating under 6205 (Meniere’s syndrome [endolymphatic hydrops]).  Given the multiple and fairly consistent excellent speech recognition testing, the Board considered that any impact from tinnitus on hearing was adequately incorporated into the 0% Table VII rating and that tinnitus was not separately unfitting or compensable.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral hearing loss condition.  

Migraine Headaches:  The Neurology MEB NARSUM addendum approximately 3 months prior to separation documented that the CI complained of frequent migraine headaches with “debilitating headaches at the rate of 3-4 per month.”  The CI reported headaches felt as though the top of his head was exploding, and started bilaterally at the top of his temporalis muscles with a feeling a pressure in his head and radiated to the bilateral frontal area to the occipital area in the back of the neck.  He would have an accompanying sudden vision blackout described as “looking through a black mesh screen” that would last 5 to 10 minutes.  He reported he had several of this loss of vision episodes in the past year but none in the previous 3 months.  He also had symptoms of sharp neck, upper back and shoulder pain independent of and at times coincident with his severe migraines.  The physical exam findings were a normal neurological exam, and multiple tender, sore muscles and trigger points throughout the back of the head, neck, shoulders and upper back.  A brain MRI was normal.  

The neurologist diagnosed two different types of headaches: migraine headaches, severe and frequent (not meeting retention standards), and muscle tension type headaches, not disqualifying.  The current condition was that the CI had “debilitating headaches at the rate of 3 to 4 per month, which prevented him from performing his MOS duties.  Relieving factors for the migraines were abortive medication (triptan-type) therapy and sleep.  The CI was given a permanent P3 profile for migraine headaches.  The vision black-out symptoms were not noted in the records for the 6 months prior to separation.  

The Military Entrance Physical Station (MEPS) DD Form 2808, Report of Medical Examination, dated 1 April 2005 noted that the CI had a severe headache and sought Emergency Room (ER) care in early January 2005, had a “… CT scan and was sent home:  Denies frequent headaches or prior Migraine.  Trigger unknown.”  The ER report documented a global headache rated for pain at 4/10.  The CI refused pain medication “because the headache was not too bad” and reported that he had been under increased stress.  The examiner diagnosed “acute exacerbation cephalgia, improved, question stress related.”  A head CT scan was normal and the CI was accepted into the Army without waiver.  

The commander’s statement from October 2006 indicated the CI had intense headaches beginning in June 2005 after finishing the firing range and having tinnitus.  The CI’s team leader relayed that the CI had a lot of headaches in November 2005 with difficulty concentrating and hearing.  Hearing evaluation and hearing loss led to a referral for an MEB.  A subsequent commander’s statement in January 2007 stated that the CI’s migraine headaches were minimal at the beginning of his hearing loss (2005) but had worsened over time to where the CI could not see.  The migraine headaches caused the CI to close his eyes and sleep until they subsided.  The commander further stated that the headaches would last anywhere from 10 to 20 minutes to all day/night, would occur on average 4-5 times per month, and caused the CI to miss work on average 20 hours per week.  Based on the migraine headaches condition, the CI was unable to perform his MOS duties.  

The VA C&P exam approximately 3 months after separation indicated that the C-file was reviewed and that medical records were not requested.  The CI reported weekly headaches made worse by light and noise which would cause him to either sit down or lay down for about 20 minutes, sometimes up to 4 hours, and sleeping would relieve the headaches at times.  Since his separation, he reported being unable to work through his headaches which had become progressively worse.  He needed to sit down and if the headache lasted longer than his break time, he would ask to be sent home which occurred 2 to 3 times per week and he missed approximately 12 hours per week.  He had 4 headaches a week and 3 out of 4 headaches were the 20 minute type headaches and one was severe enough to request being sent home.  Frequency was listed as “weekly” with severity noted as “less than half of the attacks are prostrating” as referring to a weekly frequency.  The CI claimed headaches had increased in severity because of a football injury sustained while on active duty, but as noted in the VARD, no football injury was documented in the service medical records.  Neurologic exam was essentially normal.  The diagnosis was “stress headaches/possible migraine.”  The exam was performed and signed by a Nurse Practitioner and was “physician reviewed/approved.”  

A medical opinion was requested by the VA rater as:  “Is there a positive association between the veteran's claimed condition headaches and his claimed audio conditions?  If so what is the relationship?”  The opinion was that “It is less likely as not (less than 50/50 probability) that the claimed condition of headaches and the claimed condition of audio conditions are related.  The headaches have not been diagnosed as migraine and do not have the symptoms of migraine, but are more likely stress headaches and the audio condition would not cause migraine headaches.  The requested opinion of whether the evidence shows a permanent worsening of the condition beyond the natural progression of the condition was asked directly to the veteran and he states that the headaches are the same now as when he was in the service.  The headaches are more likely stress related headaches and not migraine in my opinion.”  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB listed the migraine headache condition coded 8100, as unfitting, but not compensable due to EPTS and no permanent service aggravation.  The VA denied service connection.  The Board first considered if the PEB-unfitting migraine headache condition was compensable.  The Board considered DODI 1332.38, E3.P4.5.2.3, Presumption of Aggravation.  The evidence prior to service entrance, indicated one episode of headache (acute exacerbation cephalgia, improved, question stress related) and no diagnosis of migraines was made by the ER physician or the MEPS examiner.  The MEPS examiner documented that the CI “denies frequent headaches, and prior migraines, trigger unknown.  The MEB Neurologist clearly diagnosed migraine headaches (severe, frequent) with a second diagnosis of “debilitating headaches” and the MEB adjudged the migraine headaches as incurred while entitled to base pay, and not EPTS.  The PEB did not reference any well-established medical principles for their determination of EPTS, not permanently aggravated.  The Board considered the specialist’s exam and diagnosis had the highest probative value and that the increased severity, frequency and requirements for medications for the migraine HA condition indicated it was permanently worse than the CI’s pre-service cephalgia condition and was beyond what would be “normal progression.”  

The Board next assessed the rating level for the CI’s migraine headaches.  The rating options under 8100 for migraine headaches, which are open to consideration in this case, rely on the frequency of ‘prostrating’ attacks.  The DoDI 1332.39 (in effect at separation, but since rescinded) required that “the Service member must stop what he or she is doing and seek medical attention.”  However, VASRD §4.124a does not require seeking medical attention for an attack to be considered prostrating, and a common (court-sanctioned) approach is to apply the clear English definition of prostrating.  The Board carefully considered the frequency and nature of the CI’s headaches including objective evidence and corroborating subjective evidence.  The neurologist NARSUM indicated the headache frequency of 3-4 per month which were debilitating and indicated sleep as needed for relief.  The commander’s statement documented that the CI had headaches that would occur on average four to five times per month and caused the CI to miss work on average 20 hours per week.  Members agreed that the ratable threshold was met for the 30% rating criteria of “With characteristic prostrating attacks occurring on an average once a month over last several months,” and there were not prolonged attacks producing severe economic inadaptability for the higher rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 30% for the migraine headache IAW §4.124.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the bilateral hearing loss condition and IAW VASRD §4.85a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the migraine headache condition, the Board unanimously recommends a disability rating of 30%, coded 8100 IAW VASRD §4.124a.  There were no other conditions within the Board’s scope of review for consideration.  


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Hearing Loss, Bilateral
6100
0%
Migraine Headache
8100
30%
COMBINED
30%


The following documentary evidence was considered:
Exhibit A.  DD Form 294, dated 20140606, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record












SAMR-RB							
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for, AR20160003757 (PD201402762)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 30% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 30% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA


