





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-02770
BRANCH OF SERVICE:  AIR FORCE	BOARD DATE:  20150708
SEPARATION DATE:  20090130


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-3 (Jet Engine Mechanic) medically separated for patellar chondromalacia and major depression.  The conditions could not be adequately rehabilitated to meet the physical requirements of his Air Force Specialty or satisfy physical fitness standards.  He was issued a temporary S4 profile and referred for a Medical Evaluation Board (MEB).  The patellar chondromalacia and major depressive disorder (MDD) were the only conditions forwarded to the Physical Evaluation Board (PEB) IAW AFI 48-123.  The Informal PEB adjudicated “right knee pain due to chondromalacia patella” and “MDD” as unfitting, rated 10% and 10%, respectively with application of the Veterans Affairs Schedule for Rating Disabilities (VASRD).  The CI made no appeals and was medically separated.


CI CONTENTION:  “Please consider all conditions.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e. (2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:

Service IPEB – Dated 20081112
VA - (~9 Mos. Post-Separation) 
Condition
Code
Rating
Condition
Code
Rating
Exam
Right Knee Pain Due to Chondromalacia Patella
5014-5003
10%
Patellofemoral Syndrome Right
5299-5260
10%
20091021
Major Depressive Disorder
9434
10%
Depressive Disorder
9434
50%
20091021
Other x 0  (Not in Scope)
Other x 9 
Combined:  20%

Derived from VA Rating Decision (VARD) dated 20091113 (most proximate to date of separation (DOS)).  




ANALYSIS SUMMARY:

Right Knee Condition:  The CI originally fell in basic training striking his right knee on a step in 2006.  Initial radiology tests revealed no internal derangement and normal right knee.  Despite physical therapy (PT) and a home exercise program, his knee pain continued.  Repeat radiology tests in July 2006 revealed a right knee joint effusion as well as “no significant arthritic changes.”  He was not a surgical candidate per orthopedics.  Additional PT did decrease, but not resolve his painful symptoms and eventually, he was referred for an MEB.  At the narrative summary (NARSUM) examination (5 months prior to separation), the CI reported continued right knee pain aggravated by running.  The physical examination (PE) was normal with full range-of-motion.  The diagnosis was patellar-femoral pain syndrome.  The commander’s statement indicated not meeting deployment standards due to his physical condition and restricted limitations.  At the VA Compensation and Pension (C&P) examination (performed approximately 9 months after separation), the CI reported right knee pain with prolonged walking.  He reported no swelling, redness, warmth, locking or instability.  The VA PE revealed normal, but painful motion of the right knee.  Crepitus upon flexion was present.  There was no instability present and his gait was normal.  The diagnosis was unchanged.  Although subjectively present, the examiner additionally noted, “No significant limitation with regards to his occupational activities while he was working.”

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under an analogous 5003 code (degenerative arthritis).  Using an analogous code 5299-5260 (leg; limitation of flexion), the VA also assigned a 10% rating citing painful motion.  While there was no evidence of compensable limitation of motion, the Board agreed that the PEB’s 10% rating was supported under the 5003 coding pathway by sufficient evidence of painful motion and or crepitation (§4.59) and by the presence of “non-significant” arthritic changes in the right knee joint.  Absent surgical intervention, instability or abnormal boney union, alternative knee codes of 5258, 5257 and 5262 were not applicable.  All members agreed that there were no available alternative coding options which were advantageous to the CI’s current 10% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB’s adjudication for the right knee condition.

Major Depressive Disorder.  The service treatment record (STR) revealed the CI’s first mental health (MH) group therapy treatment in September 2006 was for sleep issues.  It was determined that his sleep complaints were secondary to depression and anxiety as diagnosed in October 2007.  “The [CI] feels depressed and angry and is concerned that he made the wrong choice working in the Air Force.”  Having continued sleep problems coupled with poor concentration, poor appetite, poor energy, poor interest and high anxiety, he was diagnosed with moderate major depression, single episode.  He was placed on medication for both depression and insomnia.  There were no ideations of suicide or homicide.  The final STR entry of 29 November 2007 (14 months prior to separation) the CI voiced improved energy, but still feeling depressed, “but, dealing with it.”  His diagnosis remained unchanged.

The MEB psychiatric NARSUM of 7 August 2008 (5 months prior to separation), summarized the CI’s 2006 history of initial presentation.  Specifically noted, “As the [CI’s] separation from Service began to appear imminent, he reported significant decreases in stress.”  He reported improvements in concentration and appetite, no crying spells, but continued problems with sleeping and irritability.  There were several different trials of different medication with continued depression and side effects that resulted in discontinuation.  He remained in psychotherapy and continued with his psychiatrist for brief supportive therapy.  His mental status examination (MSE) revealed an affect described as “dismal” and shy with sarcastic/frustrated smiles.  He was mildly unkempt.  His knowledge, attention, and concentration were normal.  He denied suicidal/homicidal ideations and there was no evidence of obsessions, compulsions or delusional thoughts.  His Global Assessment of Function (GAF) was 61; indicating “mild, bordering on moderate” impairment.  His diagnosis remained major depression, single episode.  His military impairment and social/industrial impairment was described as “moderate” and “minimal,” respectively.  An Enlisted Performance Report dated through 20 October 2008 (3 months prior to separation) indicated the CI as an “average performer” with additional description of a “vital player” with social relationships.  The DD form 2697, Report of Medical Assessment, dated 23 December 2008, noted the CI reported that compared to his last medical assessment/physical examination, his overall health was worse because of more joint pain and headaches as well as depression.  

At the VA psychiatric C&P examination on 21 October 2009 (9 months after separation), the CI complained of “depressed mood, dysphoria (mental discomfort; feeling unhappy), crying spells, difficulty with motivation and concentration, difficulty with appetite, and occasional suicidal thoughts.”  He had not had any remission from his symptoms.  He denied anxiety and or psychosis.  He had been unable to find a job since his separation from the service and was sleeping on a friend’s couch.  He did not have a girlfriend but had a few close friends without much social functioning and no involvement in community activities.  The examiner noted, “I do not see much in the way of functional limitations except for lack of motivation to do certain things.”  His MSE was notable for a “dysphoric mood.”  He was tearful when speaking about his Air Force experiences.  His diagnosis was depressive disorder, not otherwise specified with a GAF remaining at “moderate” impairment.  Although the CI was homeless and unemployed, the examiner opined that if the CI were to get a job, he could likely experience reduced reliability and productivity due to his motivation problems.

The Board directed attention to its rating recommendation based on the above evidence.  Disability associated with any psychiatric condition, regardless of the diagnosis or multiple diagnoses, is subsumed under a single rating using the same criteria IAW VASRD §4.130 general rating formula for MH conditions.  Both the PEB and VA applied the clinically appropriate code 9434 (MDD) and arrived at different ratings (10% and 50%) under the VASRD §4.130.  The PEB cited no reason for the 10% rating and Board members presumed it was a reflection of the CI’s prior use of medication.  The VA cited the presumed likelihood of reduced social and occupational reliability and productivity.

The Board first considered if the definition of VASRD §4.129 was met for the unfitting MH condition resulting in medical separation; i.e., “a mental disorder that develops in service as a result of a highly stressful event.”  Board members agreed that although some contribution of service stressors to his MH condition were present, the overwhelming stressors stemmed from his personal negative concerns in working in the Air force coupled with his frustration in physical restrictions from his knee condition.  Therefore, the requisite §4.129 link that the condition occurred “as a result of a highly stressful event” was not adequately satisfied.  The Board therefore will consider only the VASRD §4.130 impairment present at separation for a single rating recommendation.  Members considered if there was evidence for a §4.130 rating higher than PEB’s 10% at time of separation.

The Board focused its deliberations between 10% (occupational and social symptoms due to mild and transient symptoms) and 30% (occupational and social symptoms with occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks.)  Board members deliberated and agreed that the VA’s verbiage of “reduced reliability and productivity” (as stated in 50% impairment) was based upon a futuristic opinion of “if” the CI were to get a job” and not on his current condition or ability.  In fact, the CI was already showing reduced productivity since he had not worked in the 9 months since his separation.  According to the NARSUM and the VA exams, symptoms of MDD were present pre-and post-separation and with functional scores bordering on mild to moderate.  The CI experienced improved energy, improved concentration, improved appetite, less stress but the level of improvement was never quantified or measured in any meaningful way.  Several months prior to separation, he had an “unkempt” appearance, suggesting some compromise in his ability to maintain personal hygiene.  Depression, lack of motivation, sleep impairment and irritability were especially persisting symptoms, representing several 30% threshold symptoms.  Board members agreed that these symptoms combined with persisting unemployment, strengthened a conclusion that his symptoms showed an occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 30% for the MDD disorder.  


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the right knee condition, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the MDD condition, the Board recommends a disability rating of 30%, coded 9434 IAW VASRD §4.130.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of her prior medical separation:  

UNFITTING CONDITION
VASRD CODE
RATING
Right Knee Pain
5014-5003
10%
Major Depressive Disorder
9434
30%

COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140528, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAF/MRB

Dear XXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2014-02770.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was not appropriate under the guidelines of the Veterans Affairs Schedule for Rating Disabilities.  Accordingly, the Board recommended your separation be re-characterized to reflect disability retirement, rather than separation with severance pay.

I have carefully reviewed the evidence of record and the recommendation of the Board.    I concur with that finding, accept their recommendation and determined that your records should be corrected accordingly.  The office responsible for making the correction will inform you when your records have been changed.

As a result of the aforementioned correction, you are entitled by law to elect coverage under the Survivor Benefit Plan (SBP).  Upon receipt of this letter, you must contact the Air Force Personnel Center at (210) 565-2273 to make arrangements to obtain an SBP briefing prior to rendering an election.  If a valid election is not received within 30 days from the date of this letter, you will not be enrolled in the SBP program unless at the time of your separation, you were married or had an eligible dependent child, in such a case, failure to render an election will result in automatic enrollment.

Sincerely,

Attachment:
Record of Proceedings

cc:
SAF/MRBR
DFAS-IN

