





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	    CASE:  PD-2014-02819
BRANCH OF SERVICE:  Army	BOARD DATE:  20150506
DATE OF PLACEMENT ONTO TDRL:  20030304
DATE OF REMOVAL FROM TDRL:  20050718


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E-5 (Healthcare Specialist) medically separated for major depressive disorder (MDD), single episode and post self-administered lacerations to the left (non-dominant) wrist.  These conditions could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty or satisfy physical fitness standards.  He was issued a permanent P2U3S4 profile and referred for a Medical Evaluation Board (MEB).  The “major depressive disorder” condition was forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  Also identified and forwarded by the MEB was laceration left median nerve with residual neurologic deficit, laceration left flexor carpi ulnaris (FCU) tendon, tendonitis left FCU tendon and vocal cord dysfunction (VCD) conditions, designated as medically unacceptable; and, three other conditions (asthma, hypertension and hypercholesterolemia) designated as medically acceptable.  One other condition (personality disorder not otherwise specified [NOS]) was forwarded as EPTS (existed prior to service).  Additionally, alcohol abuse, episodic, manifested by repeated use was also forwarded for adjudication.  The Informal PEB (IPEB) adjudicated “major depressive disorder, single episode and post self-administered lacerations to the left (non-dominant) wrist as unfitting,” rated 30% and 0% respectively, with likely application of Veterans Affairs Schedule for Rating Disabilities (VASRD).  The PEB also adjudicated the personality disorder, alcohol abuse, episodic and VCD conditions as not unfitting and the remaining conditions were determined to be medically acceptable.  The CI made no appeals and was placed on Temporary Disability Retired List (TDRL).  Approximately 2 years later, the IPEB adjudicated the MDD, single episode condition as unfitting, rated 10% with likely application of the VASRD.  The unfitting left wrist condition was not adjudicated by the PEB upon TDRL removal.  The CI made no appeals and was medically separated.


CI CONTENTION:  “Please consider all conditions.”


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the VASRD standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.

RATING COMPARISON:

Final PEB – 20050718
VA Rating Decision1 - 20030729
TDRL Placement – 20030304
Code
Rating
Condition
Code
Rating
Proximate
Condition

TDRL
Placement
TDRL Removal


TDRL2
Placement
TDRL3 Removal
Major Depressive Disorder
9434
30%
10%
Major Depressive Disorder
9434
30%
30%
Post Self-Administered Lacerations to the Left Wrist
5308
0%
Traumatic Left Median Neuropathy, Sensory And Motor
8515
Rating
Exam





20%
20030423
Hypercholesterolemia
Medically Acceptable
High Cholesterol
7099-7005
NSC
20030423
Hypertension
Medically Acceptable
Hypertension
7101
0%
20030423
Asthma
Medically Acceptable
Asthma
6602
30%
20030423
Personality Disorder
Not Unfitting
No VA Placement
Alcohol Abuse

No VA Placement
Vocal Cord Dysfunction

Vocal Cord Dysfunction
6599-6519
NSC
20030423
Other MEB/PEB Conditions x 0 (Not in Scope)
Other x 2 
RATING:  30% → 10%
RATING:  70%
1. Most proximate to TDRL Placement
2. Rating derived from C&P exam dated 20030423, ~1 mos. post-TDRL placement 
3. Rating derived from C&P exam dated 20051115, ~4 mos. post-TDRL removal 


ANALYSIS SUMMARY:

Major Depressive Disorder Condition.  The psychiatry MEB documented that the CI was hospitalized in May 2001 after he cut his left forearm with a razor, severing tendons, the median nerve, and lacerating the ulnar nerve.  His action followed the loss of a relationship.  The CI reportedly denied he had made a suicide attempt, and had no recollection for what had precipitated the incident.  He was hospitalized for 2 weeks; the first week was spent on a medical unit to stabilize him, followed by a week in the inpatient psychiatry unit where he was diagnosed with adjustment disorder with mixed disturbance of emotions and conduct, amnestic disorder and personality disorder NOS with borderline and dependent traits.  Following discharge, the CI participated in outpatient mental health treatment and was able to return to full duty; however, 3 months after discharge, his depressive symptoms with anxiety increased.  He was then started on an antidepressant and anti-anxiety medications with some noted improvement.  He also reported reconciling his relationship.  The CI did well on his medication for about 6 weeks but began experiencing unpleasant side effects from the Prozac and it was discontinued.  Very little improvement was noted after initiating treatment with a different antidepressant medication and in late November 2001, he was charged with a DUI and was re-hospitalized due to his depressive symptoms.  Although the CI denied ever making suicidal attempts, he had intermittent suicidal ideation, was not improving with medication adjustments and changes, and had a reduction in his clinical duties (orthopedic technician) due to the increased requirements of outpatient care and the Command’s concerns about occupational stress.  The CI participated in the substance abuse program, underwent several trials of different antidepressant medications and eventually required electroconvulsive therapy (ECT).  After five ECT treatments there was minimal improvement in his symptoms.  The MEB noted that the CI reported that after the fifth ECT treatment he had another amnestic episode.  He recalled drinking several beers earlier in the day and getting into his car at night time.  His next recollection was waking up with his airbag deployed at the home of his new girlfriend.  He was seen in the emergency room (ER), evaluated and released.  At the time of the psychiatry MEB, the CI was being treated with Zoloft, Lithium, and Zyprexa (antipsychotic class of medication prescribed to improve sleep and decrease agitation).

At the MEB exam dated 16 April 2002, approximately a year prior to TDRL placement, mental status examination (MSE) noted that the CI appeared tired, had limited facial expression with psychomotor slowing.  The CI described his mood as “depressed”; and his affect was restricted.  His speech was monotone with little spontaneity, and his thought content was negative for suicidal or homicidal ideation, and psychotic thinking; however, he was noted to be self-critical.  There was no evidence of impairment in judgment or thinking; and the examiner documented intact cognitive functioning.  The examiner opined that the CI’s alcohol abuse was independent of his depression and that his underlying personality traits did not directly affect his duty performance; however, his depression had caused his duty performance to suffer.  The diagnoses of MDD, “manifested by the presence of a several month history of depressed mood, sleep disturbance, anhedonia, guilty ruminations, decreased energy, poor concentration, poor appetite, and intermittent thoughts of suicide”; alcohol abuse, episodic, and personality disorder NOS, with borderline and dependent traits, were documented.  The Global Assessment of Functioning (GAF) score was 60 (borderline mild-moderate).  Approximately 5 weeks after the psychiatry MEB, the CI made a suicide attempt via overdose of prescribed psychotropic medications (amount unknown).  Initial laboratory studies recorded elevated white blood cells (common with lithium use), negative alcohol and Tylenol screens, and normal lithium level.  The drug screen was positive for amphetamines (med profile showed prescriptions for methylphenidate starting in April 2002); electrolytes were within normal limit.  Treatment records were silent going forward until March 2003.  A psychiatric addendum to the MEB dated 16 January 2003 documented that the CI’s condition over the previous 6 months had not changed and his depressive symptoms had significant impact upon his social and occupational functioning.  On 28 March 2003, a memorandum prepared by the psychiatry MEB examiner with the co-signature of the chief of psychiatry, noted that in the review of the CI’s mental health history, his wrist injury did not constitute a suicide attempt, and his action was more consistent with behaviors related to a personality disorder and not depression.  At the VA Compensation and Pension (C&P) mental evaluation dated 23 April 2003, a month after TDRL placement, the CI indicated he had not yet entered the TDRL period, and was still working between 60 and 80 hours a week.  He felt that he was competent at his job, but had plans to attend college full-time after his discharge from the service.  The examiner documented two suicidal attempts (wrist cutting and overdose) with hospitalization after each attempt.  The CI reported he currently feels “miserable almost constantly, has lost interest in doing things, and lacks energy.”  MSE was unremarkable except for his mood was stated as “indifferent,” depressed and affect was “subdued or restricted.”  He was not in a relationship, had a few friends but none lived close by.  The CI was in weekly treatment with a psychiatrist.  The examiner diagnosed MDD and assigned a GAF score of 50 (borderline-moderate-serious).

The Board directed attention to the rating recommendation based on the evidence just described.  Both the PEB and VA rated the condition of MDD at 30%, coded 9434.  The record suggests the CI entered the TDRL period on 6 June 2003.  The first question that came before the Board is whether this condition meets the §4.129 definition of “a mental disorder that develops in service as a result of a highly stressful event [that] is severe enough to bring about the veteran’s release from active military service.”  All Board members agreed that the provisions of §4.129 were not applicable in this case.  The Board next proceeded to the rating recommendation based on §4.130 criteria.  The higher 50% rating criteria requires demonstration of “Occupational and social impairment with reduced reliability and productivity due to such symptoms as: flattened affect; circumstantial, circumlocutory, or stereotyped speech; panic attacks more than once a week; difficulty in understanding complex commands; impairment of short- and long-term memory (e.g., retention of only highly learned material, forgetting to complete tasks); impaired judgment; impaired abstract thinking; disturbances of motivation and mood; difficulty in establishing and maintaining effective work and social relationships.”  The Board noted at the time of the psychiatry MEB, the CI’s symptoms and level of impairment did not reflect the 50% level of disability.  However, the Board acknowledged the CI had some degree of deterioration after the NARSUM, and thus deliberated whether the 50% criteria best reflected the CI’s condition at the time of separation.  The Board noted the VA C&P examination most proximal to TDRL placement recorded an essentially normal MSE, no suicidal or homicidal ideation, no impairment in judgment, and no ER visits or psychiatric hospitalizations in the 10 months prior to separation.  The CI’s condition had improved.  He was working 60-80 hour work week without incident.  The Board concluded there was insufficient evidence to support a rating higher than 30% at TDRL placement.  The Board next deliberated a permanent rating.  The TDRL removal examination dated 4 January 2005, (with the actual evaluation dated 23 December 2004) noted the continuation of depressive symptoms consisting of depressed mood, decreased interest in usual activities, sleep disturbance, excessive guilt, feelings of worthlessness, decreased energy, and chronic suicidal thoughts.  The CI had maintained a few close relationships with friends and family, and shared a house with a roommate.  He was not involved in a romantic relationship, and was participating in mental health treatment once or twice per month for medications and talk therapy.  He no longer drank alcohol.  His MSE recorded anxious mood and restricted to depressed range affect.  Thought content included chronic suicidal thoughts, without a plan.  The CI attended college full-time and worked part time at a veterinary hospital.  His performance in school was above average at the time of the examination, but he had to drop classes one semester due to depression.  The examiner diagnosed MDD, chronic, severe without psychotic features, in partial remission, and noted mild impairment for social and industrial adaptability.  A GAF of 55 (moderate) was assessed.  The Board reviewed the psychiatric evaluation dated 12 October 2005, 2 months prior to separation, conducted by the service that recorded the same MSE findings and GAF score observed in the December 2004 addendum.  The examiner noted that the CI had not been very responsive to medication but had engaged well in therapy.  At the time of separation, the record adequately demonstrated the CI was stable, and although he reported chronic suicidal thinking, hospitalization or treatment in the ER was not required.  The CI worked part-time and was excelling as a full-time student.  Although he was not very responsive to medication, he continued to comply with treatment and required weekly talk therapy.  After considerable deliberation, all Board members agreed his condition at the time of permanent separation was best reflected in the description for a 10% rating for “occupational and social impairment due to mild or transient symptoms which decrease work efficiency … only during periods of significant stress, or; symptoms controlled by continuous medication.”  All evidence considered there is not reasonable doubt in the CI’s favor supporting a change from the PEB’s rating decision for the MDD condition.

Post Self-Administered Lacerations to the Left Wrist Condition.  As discussed above, the CI cut his left wrist, resulting in significant injury.  The psychiatrist documented that the self-injurious incident was not the product of his depression and was not a suicide attempt.  The NARSUM dated 22 October 2002 noted the CI underwent surgical repair of his left median nerve as well as repair of his FCU tendon.  The CI reported decreased sensation in his left hand and fingers.  Physical examination of the left wrist and hand recorded range-of-motion (ROM) extension of 70 degrees, flexion of 80 degrees, and pronation and supination of 80 and 80 respectively.  Grip strength was significantly decreased in the left hand compared to the right, sensation to light touch, deep touch, and to temperature was diminished in several areas of the hand.  The examiner noted that the CI had persistent sensory deficit and weakness of his left hand pinch and grip and that it was unlikely to significantly improve “at this point in time.”  The diagnosis of laceration left median nerve with residual neuronal deficit was recorded.  The VA C&P examination, approximately 2 months prior to TDRL placement, recorded ROM left wrist dorsiflexion of 70, palmar flexion at 75 degrees.  The examiner noted the CI’s report of decrease sensory function and weakness in his left hand compared to his right hand, and documented tenderness to palpation of the surgical scar.
 
The Board directed attention to the rating recommendation based on the evidence just described.  The PEB rated the condition at 0% (slight impairment) coded 5308, and noted the left non-dominant hand had good functional return but persistent sensory deficits.  The PEB placed the CI on the TDRL as noted above.  The VA rated the condition at 20% under the median nerve code 8515 for moderate incomplete paralysis of hand movements.  A compensable rating under the 5308 (muscle arising mainly from external condyle of Humerus [flexor, supinator and extensor muscles]) code requires evidence of moderate severity.  The Board noted that although the NARSUM examiner documented “weakness” in left hand grip and pinch, the examiner indicated that the condition had not caused any significant functional impairment.  The C&P examination proximal to TDRL placement recorded good grip strength in the left hand with just a slight decrease.  Board members concluded the 10% criteria were not approached.  The Board next considered the 8515 code and noted the CI met the 10% criteria for mild weakness and tropic changes.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), and §4.7(greater of two evaluations), the Board recommends a disability rating of 10% for the left hand condition at TDRL placement.

At the TDRL removal examination dated 23 May 2005, 3 months prior to permanent separation, the CI reported no significant improvement in regards to sensation and hand pain intensity.  The motor examination revealed normal muscle strength, no muscle atrophy, and normal grip function.  Weakness was not appreciated; however, sensation remained reduced.  The examiner noted hand function was normal; however, the CI still had significant sensory impairment.  The CI had indicated he had relatively infrequent pain in his left hand and that was not a problem for him and cold sensitivity was not a problem.  The VA maintained the disability rating of 20%.  At TDRL removal, the PEB did not rate the condition of “post - administered laceration to the left wrist.”  The Board noted that there had been no change in sensation in the left hand during the TDRL period; however, the condition was stable and did not result in any significant functional loss.  Hand grip was normal, weakness was not identified, and tropic changes had no clinical significance.  All Board members agreed the condition at the time of separation, the condition did not satisfy the criteria under either codes for the minimal compensable rating of 10%; however, all Board members agreed the 8515 best described the CI’s hand condition.  Therefore, after due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends disability rating of 0% coded 8515 for the left hand condition at permanent separation.

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the contended conditions of alcohol abuse, personality disorder NOS, hypercholesterolemia, hypertension, and vocal cord dysfunction were not unfitting.  The Board’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The Board noted that the conditions of alcohol abuse and personality disorder NOS were determined to be medically acceptable and unrelated to the depression.  The available evidence demonstrated that the contended conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  All were reviewed and considered by the Board.  There was no performance based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the any of the contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the MDD condition and IAW VASRD §4.130, the Board unanimously recommends no change in the PEB adjudication at TDRL placement and at permanent separation.  In the matter of the post self-administered lacerations to the left wrist condition, the Board unanimously recommends an initial TDRL rating of 10% coded 8515 in retroactive compliance with VASRD §4.129 as DOD directed; and a 0% permanent rating, coded 8515 IAW VASRD §4.124a.  In the matter of the contended conditions of alcohol abuse, personality disorder NOS, hypercholesterolemia, hypertension, and vocal cord dysfunction, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Major Depressive Disorder
9434
30%
10%
Post Self-Administered Laceration to the Left Wrist
8515
10%
0%
COMBINED
40%
10%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140609, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record













SAMR-RB							
MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557

SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation 
for XXXXXXXXXXXXXXXXXX, AR20150018813 (PD201402819)

1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to  constructively place the individual on the Temporary Disability Retired List (TDRL) at 
40% disability rather than 30% for the period 4 March 2003 to 17 July 2005 and then following this period no recharacterization of the individual’s separation or modification of the permanent disability rating of 10%.

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum as follows:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of temporary disability effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was separated with a permanent combined rating of 10% effective the day following the TDRL period with no recharacterization of the individual’s separation.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will provide 40% retired pay for the constructive temporary disability retired period effective the date of the individual’s original medical separation and adjusting severance pay as necessary to account for the additional TDRL time in service.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:

	
Enclosures

CF: 
(  ) DoD PDBR
(  ) DVA


