





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX		                CASE:  PD-2014-02876
BRANCH OF SERVICE:  Army		 SEPARATION DATE:  20060227



SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty, E5, Infantryman, medically separated for “post- traumatic stress disorder [PTSD],” with a disability rating of 0%.  


CI CONTENTION:  The applicant requests review of all conditions.  The CI’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:

SERVICE IPEB – 20060112
VA* - (Based on Service Treatment Record [STR])
Condition
Code
Rating
Condition
Code
Rating
Exam
PTSD
9411
0%
PTSD
9411
50%
STR
Alcohol Dependence
Not Compensable
No VA Entry
COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  50%


ANALYSIS SUMMARY:

Posttraumatic Stress Disorder.   According to the service treatment records and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI was diagnosed with PTSD and alcohol abuse on 22 September 2005, 5 months before separation.  At that evaluation, the CI reportedly noted he had increased alcohol use after arriving in Alaska.  He was also pending deployment and felt stressed.  He was fearful that his alcohol use would lead to discharge.  He reported “blurred ghost figures” in his peripheral vision and paranoid ideations when exposed to a crowd.  He noted weight loss, loss of appetite, and feelings of guilt over the excitement he had initially felt when killing people during combat.  He also reported lack of pleasure, decreased energy, irritability, frustration, decreased memory, racing thoughts and other symptoms of PTSD.  He was treated with talk therapy and psychotropic medications.  The CI reported that during his deployment to Iraq, he was exposed to multiple combat missions and multiple dead bodies.  He used his weapon to kill enemy combatants and watched fellow Soldiers die and get injured.  He had a history of 2 deployments.  His PTSD symptoms were more pronounced in the 6 months following his last deployment.  He had problems with sleep, concentration, depressed mood, nightmares, flashbacks and marital issues.  He and his wife were discussing divorce.  He began to treat his anxiety symptoms with alcohol.  At times he blacked out from intoxication.  He reported mild improvement in symptoms with medication; however, he had side effects which led to various medication changes and adjustment with no major improvement in symptoms.  Due to issues with alcohol abuse, he was referred to outpatient substance abuse treatment, and was able to briefly discontinue his alcohol use.  However, whenever he was faced with a stressor he returned to drinking, and developed a pattern of binge drinking.  On 9 December 2005, the CI presented for follow up with his psychiatrist.  At that time, he reported an episode of binge drinking of alcohol over the weekend related to significant anxiety and insomnia.  He reported he had been accused falsely of pulling a fire alarm.  He noted he was sleeping at the time the alarm was pulled, and he denied pulling the alarm; however, he had considered admitting to it with the thought that he would be dismissed from the Army due to his significant anxiety symptoms.  The CI reportedly was last seen in psychiatry on 12 December 2005.  At that visit he reported he had blacked out recently from alcohol use and was again falsely accused of pulling a fire alarm.  He admitted to being unable to control his drinking.  Treatment records documented 4 visits to the emergency room secondary to alcohol intoxication.    

The NARSUM was accomplished on 14 December 2005, approximately 2 months before separation.  The psychiatrist noted that the CI reported he had no improvement in his PTSD symptoms with the recent change of medications.  His psychologist had spoken with the Command and modified his work schedule so that he would work on the weekends to avoid the time periods in which he was most at risk for drinking.  The CI was agreeable to the change in work schedule.  At the NARSUM, the CI reported he continued to have PTSD symptoms and was having a minimal response to medication with continued problems of side effects.  Although he had continued to have problems with alcohol abuse, he was not interested in inpatient substance abuse treatment.  He had been involved with outpatient substance abuse treatment, but was no longer in treatment at the time of the NARSUM.  The CI noted he had a wife and 3 children living in another state.  He denied a legal history and public intoxication.  The mental status examination (MSE) documented a mood that was described by him as “Anxious, having bad dreams, feeling on edge all the time.”  His affect was mood congruent.  It was noted that he “appeared ashamed about his drinking behaviors.”  There was no evidence of a formal thought disorder, or psychosis.  He denied suicidal and homicidal ideation.  The examiner noted that although his judgment was intact during the examination, he had a history of impaired judgment in terms of alcohol abuse.  The psychiatrist assessed his functional status and current condition as “He has continued to have significant difficulties performing his job in garrison due to triggering of his PTSD symptoms.  The symptoms currently impair the patient’s ability to perform in his current job.”  It was noted that his symptoms may improve in the civilian environment outside of routine military.  However, the examiner stated, “Given the patient’s refractory nature of his symptoms in the context of multiple medication and psychotherapeutic intervention, it is expected that he will continue to require ongoing medication treatment and psychotherapy to help modulate his symptoms.  It is expected that his continued symptoms will impair his ability to work and result in lost work days.”  The examiner indicated that the CI had a mild-moderate improvement with medication; however, his condition was stable but unresolved.  An S4 profile for PTSD and alcohol abuse secondary to PTSD was recorded.  The Global Assessment of Functioning (GAF) score of 55-60 (moderate impairment) was assessed and diagnoses of PTSD and alcohol dependence were recorded.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the condition of PTSD at 0%, coded 9411, noting that the CI had “Substantial problems with alcohol abuse, with significant duty performance issues as a consequence, with 2 Army substance abuse program failures, with this rating reflecting an apportionment for the adverse effects of alcohol.”  The VA used the service treatment records to assign a 50% disability rating for PTSD, coded 9411.  The Board next noted that IAW DoDI 1332.38, Enclosure 5, alcoholism which was found to be not physically unfitting is not a condition that constitute a physical disability and therefore is not eligible for service disability rating.  The PEB rating, as described above, was derived from DoDI 1332.39 and preceded the promulgation of the National Defense Authorization Act (NDAA) 2008 mandate for DoD adherence to VASRD §4.129.  The Board, IAW DoDI 6040.44 and DoD guidance (which applies current VASRD §4.129 to all Board cases as appropriate), must consider if the definition of §4.129 is met for any psychiatric condition resulting in medical separation; i.e., “a mental disorder that develops in service as a result of a highly stressful event.”  If the Board judges that application of §4.129 is appropriate, it will recommend a minimum 50% rating for a retroactive 6-month period on the Temporary Disability Retired List (TDRL).  The Board must then determine the most appropriate fit with VASRD 4.130 criteria at 6 months for its permanent rating recommendation, based on the facts in evidence which are most probative for that interval.  

The Board noted the PEB documented that 10A/C (combat-related) was awarded, and PTSD was related to conflict in Iraq. Therefore, all Board members agreed the provisions of §4.129 were applicable in this case.  The higher 70% rating criteria requires evidence of “occupational and social impairment, with deficiencies in most areas, such as work, school, family relations, judgment, thinking, or mood.  Available treatment records prior to constructive TDRL period demonstrated significant impairment in occupational and social functioning, and some impairment in judgment reflected in his alcohol abuse. The NARSUM examiner assessed that his alcohol use was a direct result of his PTSD. There were no psychiatric hospitalizations, and 4 visits to the ER secondary to alcohol intoxication.  The MSE at the NARSUM documented findings that approached the 70% disability level, and the GAF supported moderate impairment in functioning.  The Board considered the record in evidence did not support a higher than 50% rating for TDRL placement. The Board concluded there was insufficient reasonable doubt (IAW VASRD §4.3) for recommending a 70% TDRL placement rating.  

The Board next determined the most appropriate fit with VASRD §4.130 criteria at the end of TDRL for its permanent rating recommendation.  As noted above, the PEB judged his condition reflected a 0% rating and implied that a deduction had been made to adjust the rating (the PEB’s DA FORM 199 noted the rating reflected an “apportionment” for the adverse effects of alcohol; however, did not indicate how much was apportioned to alcohol use).  All members agreed that the PEB’s deduction could not be upheld for the following reasons.  First of all, the contribution from a diagnosis of alcohol dependence, on which the PEB deduction hinges, is very tenuous.  Although the psychiatrist diagnosed alcohol dependence, the psychiatrist recommended a profile for PTSD and alcohol secondary to PTSD.  There was no documentation to support that the CI’s behavioral issues were not the by- product of the primary condition of PTSD.  Indeed, the CI had issues with alcohol; however, his psychiatrist attributed his alcohol use to his PTSD condition.   There was insufficient evidence that any of the behaviors or symptoms were directly attributable to the alcohol dependence.  Lastly, the process of clinically extricating the disability attributed to one diagnosis versus the other in cases involving psychiatric disorders is overly speculative without a directed opinion from the examiner addressing the degree of contribution from each diagnosis.  No such input from a psychiatrist was provided; thus the Board could not fairly apportion a deduction even if the competing diagnosis were not in question.  All Board members agreed, there is sufficient evidence to support a disturbance in mood and anxiety in which the use of alcohol may have contributed negatively; however, there was insufficient evidence to support the notion that in the absence of alcohol use, his mood and anxiety symptoms related to PTSD would have had no impact on occupational functioning.  

All members agreed that the PEB’s deduction could not be upheld for application to the Board’s recommendation.  The Board next proceeded with the rating recommendation IAW VARSD 4.130. The 50% rating is for “occupational and social impairment with reduced reliability and productivity.  The 30% disability rating is for “occasional decrease in work efficiency and intermittent periods of inability to perform occupational tasks”.   The performance report dated 3 months before separation recorded the CI’s condition prevented him from performing basic Soldering skills, there was no mention of absences from work or issues in the workplace.  His medication caused sedation and heat intolerance.  The NARSUM examiner noted his continued symptoms “will impair his ability to work and result in lost work days.”  However, the record documented no psychiatric hospitalizations, no panic attacks, no issues with memory, and no legal history.  The record reflected chronic sleep impairment, some suspiciousness, depressed mood and anxiety, symptoms consistent with the 30% disability level. The Board concluded the 30% disability criteria better reflected his condition at permanent separation. After due deliberation, and in consideration of all the evidence and VASRD §4.3 (reasonable doubt), the Board recommended a 30% permanent disability rating for the condition of PTSD.


BOARD FINDINGS:  In the matter of the Post Traumatic Stress Disorder condition, the Board unanimously recommends an initial TDRL rating of 50% in retroactive compliance with VASRD §4.129 as DOD directed; and a 30% permanent rating IAW VASRD §4.130.  In the matter of the contended alcohol dependence condition, the Board unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING


TDRL
PERMANENT
Post-Traumatic Stress Disorder
9411
50%
30%
RATING
50%
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140515, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans’ Affairs Treatment Record











AR20160011338,  


Dear:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to constructively place you on the Temporary Disability Retired List (TDRL) at 50% disability for six months effective the date of your original medical separation for disability with severance pay and then following this six month period re-characterize your separation as a disability retirement with the combined disability rating of 30%.  Enclosed is a copy of the Board's recommendation and record of proceedings for your information.

The constructive TDRL period and the re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing you 50% retired pay for six months from the date of your original medical separation and then 30% disability retired pay effective the date following the constructive six month TDRL period, minus the amount of severance pay you were previously paid at separation.

The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S.
Defense Finance and Accounting Service to make the necessary adjustment to your
pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency 1   (AHRC-DO),.


A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,







	

