





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03019
BRANCH OF SERVICE:  Army	BOARD DATE:  20150605
Separation Date:  20081130


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an activated National Guard, E-6, (Combat Engineer), medically separated for intervertebral disk disease.  The condition could not be adequately rehabilitated to meet the physical requirements of his Military Occupational Specialty (MOS) or satisfy physical fitness standards.  He was issued a permanent L3 profile and referred for a Medical Evaluation Board (MEB).  The “chronic low back pain, degenerative disk disease of the lumbar spine” was forwarded to the Physical Evaluation Board (PEB) IAW AR 40-501.  The MEB also identified and forwarded two other conditions “generalized anxiety disorder” and “alcohol dependence, continuous” for PEB adjudication.  The Informal PEB (IPEB) adjudicated “degenerative arthritis of the spine” as not rated due to no permanent service aggravation of the condition, rated --%, citing application of the Department of Defense Instruction (DoDI) 1332.39.  The remaining generalized anxiety disorder condition was determined to be not unfitting.  The alcohol dependence condition was determined to be not compensable as it is not considered a physical disability.  The CI appealed to the Formal PEB, which adjudicated the “intervertebral disk disease” as unfitting, rated 10% and affirmed the IPEB findings for the “generalized anxiety disorder” and “alcohol dependence” conditions and was medically separated.


CI CONTENTION:  “upgraded 100% unemployable haven’t work since Dec. 2008 rating upgraded from 40% to 70% by the VA CONSIDER ALL CONDITIONS.”  His complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44, Enclosure 3, paragraph 5.e.(2).  It is limited to those conditions determined by the PEB to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military/Naval Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is confined to review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.




RATING COMPARISON:

FPEB – Dated 20081002
VA* - (~3 Mos. Post-Separation)
Condition
Code
Rating
Condition
Code
Rating
Exam
Intervertebral Disk Disease
5243
10%
Lumbar Degenerative Disk Disease(DDD)
5243
20%
20090311
Generalized Anxiety Disorder (GAD)
Not Unfitting
Post-Traumatic Stress Disorder
9411
Non Service Connected
(NSC)
20090429
Alcohol Dependence
Not a Physical Disability
Not Addressed
Other x 2
Other x 2
RATING:  10%
RATING:  30%


ANALYSIS SUMMARY:

Intervertebral Disk Disease Condition.  The CI developed intermittent back pain in 1994.  A lumbar spine magnetic resonance imaging (MRI) showed mild degenerative changes at lumbar levels 3-5 (L3-L5), borderline spinal narrowing at L4-L5, and encroachment bilaterally at L4 level and at L5-S1 in the right side.  A repeat lumbar spine MRI done for chronic lower back and leg pain showed a herniated disc at L4-5 and a degree of DDD at L3-4, L4-5 and L5-S1.  An MOS Medical Retention Board recommended that the CI be “retained in current MOS.”  In 2004, 2005, and 2007 the CI underwent a series epidural steroid injections for the back pain.  Throughout 2007, the CI continued to report stiffness and 7/10 low back pain (LBP) with intermittent tingling, burning, numbs sensation on the anterior aspect of the right leg to the knee.  Treatment notes in 2007 documented lumbar spine pain with motion and stiffness with full flexion. The commander’s statement indicated that the CI’s physical conditions and injuries prevented him from performing his MOS duties.  The MEB narrative summary (NARSUM) exam 7 months prior to separation documented that the CI reported constant, 5/10 LBP which flared to 10/10 with burning sensation in his right leg.  The MEB NARSUM physical exam findings are summarized in the chart below.  The CI was given a permanent L3 profile for chronic LBP and DDD of the lumbar spine.  The VA Compensation and Pension (C&P) exam approximately 3 months after separation documented that the CI reported approximately six flare-ups per year that varied in pain from 6/10 to 10/10.  During the flare-ups, the CI reported pain and numbness that radiated down the anterior aspect of his right leg to the level above the knee.  He did report that the stretching exercises seemed to prevent the flare-ups.  He was not currently working at the time of this exam due to driving restrictions related to seizures.  The VA C&P physical exam findings are summarized in the chart below.

There were goniometric ranges-of-motion (ROM) evaluations in evidence, with documentation of additional ratable criteria, which the Board weighed in arriving at its rating recommendation; as summarized in the chart below.

Thoracolumbar ROM
(Degrees)
MEB ~6 Mo. Pre-Sep

VA C&P ~3 Mo. Post-Sep

Flexion (90 Normal)
80 (0-79)
0-50*
Extension (30)
30 (0-33, 31, 34)
30
R Lat Flexion (30)
30(0-29)
30
L Lat Flexion (30)
20 (0-15, 16, 20)
30
R Rotation (30)
30 (0-32, 31, 36)
30
L Rotation (30)
20(0-17, 20)
30
Combined (240)
210
200
Comment
Deluca- no increase in pain; lower extremity strength equal 5/5; reflexes nml; tender to palpation over left SI joint; gait nml; slight loss of lordotic curve L spine
*Pain begins/prevents flexing beyond 50 degrees; Deluca positive-flexion increased pain in lumbar spine Gait nml; strength 5/5; sensory nml; minimal tenderness to palpation
§4.71a Rating
10%- 20%
20%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB coded the intervertebral disc condition as 5243 intervertebral disc syndrome and rated at 10%.  The VA coded the lumbar DDD condition as 5243 and rated at 20%.  The General Rating Formula for Diseases and Injuries of the Spine considers the CI’s pain symptoms “with or without symptoms such as pain (whether or not it radiates), stiffness or aching in the area of the spine affected by residuals of injury or disease.”  The CI was given a permanent profile for the back condition.  The MEB exam was approximately 7 months prior to separation whereas the VA exam was approximately 3 months after separation and demonstrated worsening of ROM flexion.  The Board considered whether the evidence supported a higher than 10% rating.  Although the NARSUM examination, performed approximately 7 months prior to separation, documented no evidence of spasms, the examiner noted a slight loss of the lordotic curve of the lumbar spine (which could be indicative of chronic muscle spasms) and tenderness to palpation at the sacroiliac joint.  The CI’s treatment regimen consisted of pain medications, a muscle relaxant, and a series of epidural steroid injections.  The Board placed higher probative value on the VA examination because it was closer to the time of separation.  The VA examination documentation of thoracolumbar spine forward flexion of  50 degrees met criteria (greater than 30 degrees, but not greater than 60 degrees) for a 20% disability rating.  The Board considered whether the radicular right left pain was separately unfitting.  Firm Board precedence requires a functional impairment linked to fitness to support a recommendation for addition of a peripheral nerve rating to disability in spine cases.  The pain component of a radiculopathy is subsumed under the general spine rating as specified in §4.71a.  The sensory component in this case has no functional implications, and no motor weakness was in evidence.  There is thus no evidence of a separately ratable functional impairment (with fitness implications) from the residual radiculopathy; and, the Board cannot support a recommendation for an additional disability rating on this basis.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the intervertebral disc condition without the addition of a peripheral neuropathy.

Contended PEB Conditions.  The contended conditions adjudicated as not unfitting by the PEB were alcohol dependence and GAD. The PEB adjudicated “alcohol dependence, is not considered a physical disability IAW DoDI 1332 38E5 1 3 9 1, but could be administratively unfitting”.  

The Board’s main charge is to assess the fairness of the PEB’s determination that the contended GAD condition was not unfitting.  The Board’s threshold for countering fitness determinations is preponderance of the evidence but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The GAD condition was not profiled; the CI was given a permanent profile for a medical condition only.  There was no discussion of in the commander’s statement that any mental health condition interfered with the CI’s ability to perform his duties.  This condition was not judged to fail retention standards.

The MEB psychiatric addendum approximately 5 months prior to separation documented that the CI’s anxiety appeared to be related to his alcohol symptoms and that much of the anxiety had improved over time as the alcohol symptoms improved.  The CI had gone through a divorce and had taken an antidepressant during this time, but he stopped the medication 2 weeks prior to this examination.  The examiner noted that there was no evidence of PTSD, mania, hypomania, obsessive-compulsive disorder, or psychosis.  The mental status examination demonstrated that he tended to minimize his drinking behavior, an insight somewhat impaired regarding his drinking, and fair judgment and impulse control.  The examiner diagnosed Axis I-GAD manifested by generalized anxiety even while not drinking which had occurred most of his life; a premorbid personality and predisposition which was moderate due to the psychodynamic structure, no military or psychiatric impairment and no impairment for social and industrial adaptability.  The Global Assessment of Functioning was 65 (some difficulty in social, occupational, or school functioning, but generally functioning pretty well, has some meaningful interpersonal relationships) was assessed.  There was no evidence of suicidal or homicidal ideations, emergency psychiatric care, or psychiatric hospitalization.  This condition was reviewed and considered by the Board.  There was no indication from the record that this condition significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the GAD contended condition and, therefore, no additional disability rating can be recommended.

“Alcohol dependence, is not considered a physical disability IAW DoDI 1332 38E5 1 3 9 1, but could be administratively unfitting.”


BOARD FINDINGS:  IAW DoDI 6040.44, provisions of DoD or Military Department regulations or guidelines relied upon by the PEB will not be considered by the Board to the extent they were inconsistent with the VASRD in effect at the time of the adjudication.  The Board did not surmise from the record or PEB ruling in this case that any prerogatives outside the VASRD were exercised.  In the matter of the intervertebral disc disease condition, the Board unanimously recommends a disability rating of 20%, coded 5243 IAW VASRD §4.71a.  In the matter of the contended GAD and alcohol dependence conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.


RECOMMENDATION:  The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of his prior medical separation:

UNFITTING CONDITION
VASRD CODE
RATING
Intervertebral Disc Disease
5243
20%
COMBINED
20%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140521, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










SAMR-RB										


MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160002826 (PD201403019)


1.  I have reviewed the enclosed Department of Defense Physical Disability Board of Review (DoD PDBR) recommendation and record of proceedings pertaining to the subject individual.  Under the authority of Title 10, United States Code, section 1554a, accept the Board’s recommendation to modify the individual’s disability rating to 20% without re-characterization of the individual’s separation.  This decision is final.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum.   

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

 BY ORDER OF THE SECRETARY OF THE ARMY:

			     

CF: 
(  ) DoD PDBR
(  ) DVA



