





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	      CASE:  PD-2014-03055
BRANCH OF SERVICE:  Army                                                                  SEPARATION DATE:  20060824


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an Reserve E5, Combat Engineer, medically separated for “motor vehicle accident (MVA) rollover injury… residual is a focal right ulnar neuropathy” with a disability rating of 10%.  


CI CONTENTION:  He was not given a correct rating for his conditions and his conditions continue to worsen.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20060616
VARD - 20050908
Condition
Code
Rating
Condition
Code
Rating
Exam
Motor Vehicle Accident (MVA) Rollover Injury… Residual is a Focal Right Ulnar Neuropathy
8516
10%
No VA Placement
Bilateral Upper Extremity Fractures; Right Humerus, Left Ulna and Left Radius; Left 2-4 Metacarpals
Not Unfitting
Scars, Left Hand And Forearm
7804
10%
20050908


Residuals Of Left Forearm Fracture
5215
0%
20050908


Residuals Of Fracture, Right Humerus
5202
20%
20050908


Residuals Of Fractures Of Left Index, Middle And Ring Fingers
5299-5222
0%
20050908
COMBINED RATING:  10%
COMBINED RATING FOR ALL VA CONDITIONS:  50%




ANALYSIS SUMMARY:  

Right Ulnar Neuropathy.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the right-hand dominant CI was injured in a motor vehicle accident (MVA) in Iraq approximately 2 years prior to referral for MEB.  He was ejected from the vehicle and sustained fractures to his right humerus, and left radius, ulna, and 2nd, 3rd, and 4th metacarpals.  Two days after injury, the CI underwent open reduction internal fixation (ORIF) of the left radius, ulna, and 2nd, 3rd, and 4th metacarpal fractures.  The right humerus was immobilized with an external brace.  Postoperative left upper extremity X-rays showed internal fixation of the left forearm and hand fractures.  A 5 August 2004 electrodiagnostist (EDX) study (electromyogram [EMG]/nerve conduction velocity [NCV]) showed evidence of an acute, primarily axonal (long nerve cell processes that transmit impulses) left ulnar neuropathy.  Left ulnar sensory and motor NCV were normal.  Right humerus X-rays showed a healed mid shaft oblique fracture with medial angulation and 1/2 shaft width of posterior displacement of the distal humeral shaft.  Left forearm X-rays showed old healed internally fixed fractures of the distal shafts of the radius and ulna with satisfactory postoperative alignment.  Left hand X-rays showed old healed internally fixed fractures of the mid shafts of the 2nd, 3rd, and 4th metacarpals with fractured malleable plates on the 2nd and 3rd digits.  On 13 May 2005 the CI underwent removal of the left metacarpal plates.  In the 8 September 2005 VA Compensation and Pension (C&P) examination, 11 months before separation, the CI complained of daily, intermittent, sharp, dull pain of the right humerus with radiation from the shoulder to the fingers.  He reported associated shoulder stiffness and decreased ROM and stated “the right arm does not move straight.”  The CI also complained of daily, intermittent, deep, aching, dull pain of the left forearm, wrist, and hand.  He reported associated stiffness, decreased ROM, and weakness.  A subsequent 21 April 2006 EDX study showed a mild to moderate right focal ulnar mononeuropathy with demyelinating (degeneration of myelin sheaths protecting nerve fibers) changes, partial conduction block at the elbow, and no evidence of denervation.  There was no evidence of left ulnar neuropathy or bilateral median neuropathy.  In the 5 June 2006 NARSUM addendum by neurology and occupational therapy (OT), 3 months before separation, the CI complained of bilateral arm pain with decreased ROM and left arm tingling.  The authors cited the interval change, and contrasting findings, of the 5 August 2004 (left ulnar neuropathy) and 21 April 2006 (right ulnar neuropathy) EDX studies.  Under physical examination, the author referred to the 3 March 2006 DD Form 2808 for the general examination, and the consultations for the focused examinations.  The diagnosis listed right ulnar nerve axonal neuropathy. 

The Board directed attention to its rating recommendation based on the above evidence.  The PEB  assigned a 10% rating under the 8516 code (ulnar nerve, mild incomplete paralysis) citing right-hand dominant, right NCV noted mild to moderate right focal ulnar mononeuropathy with demyelinating changes and partial conduction block at the elbow, right EMG normal in all parameters, 5/5 strength, normal sensation, and no atrophy.  The VA did address a right ulnar nerve impairment based on the STR and VA C&P examination 11 months before separation.  In response to surgery, therapy, and recovery, serial EDX studies showed resolution of the initial left ulnar neuropathy, and development of a right ulnar neuropathy.  The Board assigned less probative value to the VARD because it reflected the findings of the 5 August 2004 EDX study.  The Board assigned more probative value to the PEB because it included the findings of the more proximate 21 April 2006 EDX study.  Members agreed that findings were concordant with mild incomplete paralysis (major), consistent with a 10% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the right ulnar neuropathy condition.  

Contended PEB Conditions: Right Humerus Fracture, Left Radius, Ulna, and 2nd, 3rd, and 4th Metacarpals Fractures.  The Board’s main charge is to assess the fairness of the PEB’s determination that the right humerus fracture, left radius, ulna, and 2nd, 3rd, and 4th metacarpals fractures conditions were not unfitting.  

Contended Right Humerus Fracture.  According to the STR and MEB NARSUM, the right-hand dominant CI fractured his right humerus in an MVA in Iraq approximately 2 years prior to referral for MEB.  A 17 July 2004 right humerus X-ray showed an oblique fracture of the mid diaphysis (shaft) with approximately 15 degrees of medial angulation of the distal fragment.  The right humerus was immobilized with an external (Sarmiento) brace.  Right humerus X-rays, 8 months after injury, showed a healed mid shaft oblique fracture with medial angulation and 1/2 shaft width of posterior displacement of the distal humeral shaft.  In the C&P examination the CI complained of daily, intermittent, sharp, dull pain of the right humerus with radiation from the shoulder to the fingers.  He reported associated shoulder stiffness and decreased ROM and stated “the right arm does not move straight.”  The CI denied shoulder subluxation, locking, heat, redness, or flare-ups.  The right upper extremity examination revealed a tender healed deformity (golf ball size enlargement) at the previous fracture site without swelling or redness.  Pain limited shoulder active ROM values were flexion of 90 (180 normal) and abduction of 90 (180) degrees.  Repetitive ROM was not further limited by pain, weakness, decreased endurance, or easy fatigability.  The diagnosis listed right humerus fracture with residual healed deformity and pain.  In the NARSUM addendum by neurology and OT the CI complained of right arm pain with decreased ROM.  The 28 July 2005 right upper extremity ROM values measured by OT were shoulder flexion of 130 (90) and abduction of 87 (180), elbow flexion of 120 (145), and forearm supination of 80 (85), and pronation of 80 (80) degrees.  The diagnosis listed right humerus fracture.  

The Board directed attention to its rating recommendation based on the above evidence.  The CI had a separately diagnosed right humerus fracture.  This condition was covered in the U2P3 profile issued to the CI for “bilateral upper extremity fractures.”  The commander’s statement noted that the CI could not perform the duties of a combat engineer due to his injuries.  The MEB NARSUM stated that the right humerus fracture was “probably” medically acceptable.  Board members unanimously agreed that the evidence reasonably justified that the functional limitations of the right humerous condition contributed to the CI’s inability to perform his military duties, and accordingly adjudged that the right humerus fracture condition was reasonably separately unfitting, and therefore a separate disability rating is recommended.  The PEB found the right humerus condition medically acceptable.  The VA assigned a 20% rating under the 5202 code (humerus, other impairment of) based on the STR and VA C&P examination.  The VA cited a large bony abnormality at injury site consistent with a marked deformity, ROM, and malunion of the humeral head with marked or moderate deformity.  The Board agreed a 10% rating was supported based on VASRD §4.40 (functional loss) or §4.59 (painful motion).  Based upon the C&P examination, there was no compensable limitation of motion for consideration under 5201 (at shoulder level [90 degrees] is minimum 20% rating).  The ROM in the OT examination was consistent with the 20% rating.  There was no evidence of scapulohumeral ankylosis to support a rating under 5200 and no evidence of nonunion or malunion of the clavicle or scapula to support a rating under 5203.  While there was no evidence of loss of humeral head, nonunion, or fibrous union, there was evidence of or malunion of the humerus to support a rating under 5202.  Members agreed that findings were concordant with humerus malunion with marked deformity (major), consistent with a 30% rating.  After due deliberation, the Board agreed that the preponderance of the evidence with regard to the functional impairment of contended right humerus fracture condition favors its recommendation as an additionally unfitting condition for disability rating, and it is appropriately coded 5202 and meets the VASRD §4.71a criteria for a 30% rating.  

Contended Left Radius and Ulna Fractures and Left 2nd, 3rd, and 4th Metacarpals Fractures Conditions.  While the contended left radius and ulna fractures and left 2nd, 3rd, and 4th metacarpals fractures conditions were generally profiled and implicated in the commander’s statement, they were not judged to fail retention standards.  The left radius and ulna fractures and left metacarpals fractures conditions were reviewed and considered by the Board.  There was no performance based evidence from the record that these conditions significantly interfered with satisfactory duty performance.  After due deliberation in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the left radius and ulna fractures and left metacarpals fractures conditions and so no additional disability ratings are recommended.

BOARD FINDINGS:  In the matter of the right ulnar neuoropathy condition and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended right humerus fracture condition, the Board unanimously agrees that it was unfitting and unanimously recommends a disability rating of 30%, coded 5202 IAW VASRD §4.71a.  In the matter of the contended left radius and ulna fractures and left 2nd, 3rd, and 4th metacarpals fractures conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of his prior medical separation:  

CONDITION
VASRD CODE
RATING
Motor Vehicle Accident (MVA) Rollover Injury
8516
10%
Right Humerus Fracture
5202
30%
RATING
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140620, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record




MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXX, AR20160013316 (PD201403055)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a. Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b. Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c. Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d. Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.

3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			       
						      					


