





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2014-03099
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20070119


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Helicopter Repairman, medically separated for “obstructive and central sleep apnea;” “low back pain due to multiple strains” and “bilateral knee pain,” rated 0%, 0% and 0%, respectively, with a combined disability rating of 0%.


CI CONTENTION:  The CI requested that all of his MEB/PEB conditions be reviewed.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20061116
VARD - 20071010
Condition
Code
Rating
Condition
Code
Rating
Exam
Obstructive and Central Sleep Apnea  
6847
0%
Sleep Apnea
6847
50%
STR
Low Back Pain… 
5237
0%
Low Back Sprain
5242-5237
NSC

Bilateral Knee Pain
5009-5003
0%
Left Patellar Tendonitis
5024-5260
NSC




Right Patellar Tendonitis
5024-5260
NSC

Right Shoulder Pain
Not Unfitting
No VA Placement
Pes Planus

No VA Placement
Temporary Loss of Voice

Chronic Laryngitis and Residuals of Tonsillectomy
6599-6516
NSC
STR
Depression

No VA Placement
Heart Palpitations

No VA Placement
Shortness of Breath 

No VA Placement
Hyperlipidemia

No VA Placement
COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  50%



ANALYSIS SUMMARY:  

Obstructive and Central Sleep Apnea.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s sleep apnea condition began in 2004 due to excessive and loud snoring and episodes of apnea (breathing cessation), while asleep.  A sleep study was performed in March 2006 to evaluate complaints of snoring, witnessed episodes of nighttime apnea, daytime sleepiness, gasping arousals, morning headaches and unrefreshed sleep.  The study confirmed the diagnosis of severe obstructive sleep apnea (OSA), and nightly CPAP (continuous positive airway pressure) was immediately prescribed.  Despite treatment, the OSA condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The MEB forwarded “severe sleep apnea, central and obstructive;” “low back pain” and “knee pain” for PEB adjudication.  The MEB NARSUM examination on 2 August 2006, 6 months prior to separation, noted the continued daily use of CPAP.  He was permanently profiled in June 2006 with OSA as one of three listed diagnoses.  There was no mention of functional limitations stemming specifically from the OSA.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the OSA condition 0%, coded 6847, with application of DoDI 1332.39 rating guidance, which differed from VASRD rating criteria.  The VA rated the OSA condition 50% coded 6847, citing “use of a breathing assistance device, such as a CPAP machine.”  The OSA condition was documented in the STR, the CI was placed on a permanent profile for OSA, and CPAP was identified by the NARSUM examiner as a required treatment.  VASRD §4.97 provides for a minimum rating of 50% for OSA requiring a breathing assistance device, and the evidence establishes that the latter criterion was met in this case.  However, there was no evidence of chronic respiratory failure with carbon dioxide retention, cor pulmonale, or requirement for a tracheostomy to support a 100% rating.  In consideration of these facts, the Board unanimously recommends a service disability rating of 50% for the OSA condition, coded 6847.  

Low Back Pain.  According to the STR and MEB NARSUM, the CI’s back condition began in May 2005 while riding in a helicopter.  His pain resolved with treatment and profiled restrictions, but he later reinjured his back in January 2006 when he fell on ice.  Radiographic studies showed minimal degenerative changes at the L5-S1 disc.  Despite treatment, the back condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The MEB forwarded “LBP” for PEB adjudication.  The MEB examination (recorded on DD Form 2807 Report of Medical History and DD Form 2808 
Report of Medical Examination) dated 13 July 2006, 6 months prior to separation, revealed a normal spine evaluation.  At the MEB NARSUM examination on 15 September 2006, 4 months prior to separation, the CI endorsed aggravated low back pain (LBP) with prolonged standing, prolonged sitting, or lifting greater than 20 pounds.  He reported the ability to manage his activities of daily living during painful exacerbations.  The physical examination (PE) revealed full, but painful range of motion (ROM) of the thoracolumbar spine.  Muscle spasms were present, but his gait was normal and there was no mention of abnormal spinal contour.  There was no tenderness and his motor strength, sensation, and reflexes were normal. 

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the back condition 0%, coded 5237 (lumbosacral strain), citing “ROM shows no significant deficit…[and] tenderness to palpation [was] not reported.  Mild spasm…without alteration of spinal contour or gait.”  The VA did not rate the CI’s back condition, but rather stated that it was not service connected (NSC).  There was no limitation of thoracolumbar spine motion to support a minimum rating under the General Rating Formula for Diseases and Injuries of the Spine; however, the NARSUM examination noted the presence of painful motion and muscle spasm without an altered gait or spinal contour.  A 10% rating was therefore warranted under VASRD §4.59.  There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula, or evidence of ratable peripheral nerve impairment which would provide for additional rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 10% for the back condition, coded 5237.  

Bilateral Knee Pain.  The PEB combined the right and left knee conditions under a single service disability rating, coded analogously to 5003 and rated 0% with application of the USAPDA pain policy AR 635-40 B24.f.  The Board’s initial charge in this case was therefore directed at determining if the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the Board considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not be found unfit because of physical disability.  The evidence for the right and left knee conditions were presented together, with attendant recommendations regarding separate unfitness, and separate ratings if indicated.  According to the NARSUM, the bilateral knee pain began approximately in 2003 while running.  He had exacerbations in 2004 and 2005.  Imaging studies were normal.  Serial evaluations concluded with a likely diagnosis of bilateral retropatellar pain syndrome (RPPS).  The CI was treated with duty limitations, custom orthotics, and medication with no benefit.  The CI experienced persistent duty-limiting symptoms and was referred for an MEB.  According to the commander’s statement dated 23 June 2006, the CI’s bilateral knee pain caused him to have “difficulty completing warrior tasks, such as individual movement techniques.”  Duty limitations for the CI’s bilateral knee condition included no running or walking for physical training.   

The MEB examination (recorded on DD Form 2807 Report of Medical History and DD Form 2808 Report of Medical Examination) dated 13 July 2006, 6 months prior to separation, revealed a normal lower extremity evaluation.  X-rays of both knees were normal.  At the MEB NARSUM examination, 4 months prior to separation, the CI reported continued bilateral knee pain.  The examiner recorded that the CI “walked unaided” for “at least two miles without symptoms.”  The physical examination revealed bilateral decreased knee ROM with inconsistent or nonsensical documentation of pain on motion in his left knee only.  The CI’s gait and stance were normal.  A primary care examination performed 2 weeks after the NARSUM noted the CI reported a burning type of bilateral knee pain at 0-5/10 scale occurring between one quarter and one half the time while awake.  Over the counter anti-inflammatory medication decreased his knee pain from 5/10 to 2/10.  Additionally, under the heading of ‘Knee pain’, the provider documented “recreational and social activities are impossible.”     

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the bilateral knee conditions at 0%, coded analogously to 5003 (degenerative arthritis) IAW the Army pain policy.  The VA did not rate either knee, but rather indicated that both knees were not service connected (NSC).  Board members carefully reviewed the chronological STR during the 7 month pre-separation period and agreed that CI’s overall condition, isolated treatment, and generally easily obtained clinical improvements did not significantly center about either knee independently, but rather to a bilateral condition.  Board members found it reasonable to surmise that it was the combination of pathology from both knees that rendered the CI unfit to perform military occupational specialty (MOS) duties.  Furthermore, the bilateral diagnosis does support the single 5003 based rating for “2 or more major joints;” thus there is VASRD §4.71a latitude for a bilateral rating in this case.  Board member’s concluded that a rating of 10%, coded 5099-5003, was a good analogy to both the pathology and disability in this case.  Therefore, after due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a bundled disability rating of 10% for the chronic bilateral knee condition.



Contended PEB Conditions:  

Right Shoulder Pain, Pes Planus, Temporary Loss of Voice, Depression, Heart Palpitations, Shortness of Breath and Hyperlipidemia.  The Board’s main charge was to assess the fairness of the PEB’s determination that the contended conditions were not unfitting.  None of the conditions were profiled or implicated in the commander’s statement or judged to fail retention standards.  There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the Board concluded that there was insufficient cause to recommend a change in the PEB’s fitness determination for any of the contended conditions and so no additional disability ratings are recommended.  The hyperlipidemia, as an asymptomatic laboratory finding, had no impact on fitness and is not a VASRD-ratable condition.  The Board therefore has no basis for recommending this condition as unfitting.

BOARD FINDINGS:  In the matter of the OSA condition, the Board unanimously recommends a disability rating of 50%, coded 6847 IAW VASRD §4.97.  In the matter of the low back condition, the Board unanimously recommends a disability rating of 10%, coded 5237 IAW VASRD §4.71a.  In the matter of the bilateral knee condition, the Board unanimously recommends a bundled disability rating of 10%, coded 5099-5003 IAW VASRD §4.71a.  In the matter of the contended right shoulder pain, pes planus, temporary loss of voice, depression, heart palpitations, shortness of breath conditions and hyperlipidemia, the Board unanimously recommends no change from the PEB determinations as not unfitting.  In the matter of the contended hyperlipidemia condition, the Board unanimously agrees that it is not a VASRD ratable condition.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Obstructive and Central Sleep Apnea
6847
50%
Low Back Pain
5237
10%
Bilateral Knee Pain
5099-5003
10%
COMBINED
60%


The following documentary evidence was considered:
Exhibit A.  DD Form 294, dated 20140601, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record







AR20160011339, XXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 60% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board's recommendation and record of proceedings for your information.

The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.

The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.   Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-00), XXXXXXXXXXXXXXXXXXX.

A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,












