





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2015-00035
BRANCH OF SERVICE:  Air Force	SEPARATION DATE:  20070612


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Aircraft Maintainer, medically separated for “chronic back pain” with a disability rating of 20%.


CI CONTENTION:  “The ratings were increased by the VA and the severity has not changed.”  The applicant’s complete submission is at Exhibit A.


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:

SERVICE PEB - 20070424
VARD - 20080104
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Back Pain
5241
20%
Lumbar Laminectomy and L5-S1 Fusion
5241
10
20070719
Hypertension
Category II
Hypertension
7101
NSC
20070726
Attention Deficit Hyperactivity Disorder
Category III
Attention Deficit Disorder
9499-9435
10%
20070726
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  30%


ANALYSIS SUMMARY:  

Chronic Back Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI underwent back surgery for disc decompression and spinal fusion in September 2006 due to degenerative disc disease and “minor central disc herniation” at L5-S1, without spinal stenosis.  In November 2006 the CI was referred to physical therapy (PT) and at a PT visit on 5 January 2007 the CI reported improvement, but with continued low back pain (LBP) aggravated by “everything” and with continued episodes of muscle spasm.  The examination noted the CI was using a cane and had a slow gait, but did not address muscle spasm.  At a PT visit a few weeks later, the CI reported he could do all of the exercises except “sitting on ball” and muscle spasms were 50% decreased.  At a pain clinic visit on 3 April 2007, the CI reported he no longer needed narcotic pain medications due to improvement with a new medication regimen prescribed by the pain specialist, but he still had constant LBP.  The CI underwent a spinal cord stimulator (SCS) trial with good pain control and at the time of separation he was planning to have a permanent SCS placed.  Despite treatment, the back condition could not be adequately rehabilitated to meet the physical requirements of the CI’s medical specialty and he was referred for an MEB.  The MEB forwarded “lumbar spondylotic disc disease for PEB adjudication.

The range of motion (ROM) examinations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.  


Thoracolumbar ROM
(Degrees)
PT (on day of MEB NARSUM exam)
~3 Mos. Pre-Sep
PT
~2 Mos. Pre-Sep

PT
~1 Mos. Pre-Sep

VA
~1 Mos. Post-Sep

Flexion (90 Normal)
55 (53) 
75
65
70
Combined (240)
185
205
--
205
Comments
Painful motion; Tenderness to palpation 
Tenderness Muscle spasm Abnormal gait
Tenderness to palpation
Painful motion; Antalgic gait
§4.71a Rating
20%
20%
10%
10% 

The commander’s statement dated 13 March 2007, 3 months prior to separation, stated the CI suffered from back pain and “was placed on quarters at the end of May 2006 and remained on quarters or convalescent leave until 4 December 2006.”  In the 12 months before separation a few periods of quarters followed an exacerbation of the back condition after the discogram was performed, with a total duration of 5 days documented.  At a primary care visit on 2 August 2006 the CI reported that he had been lying in bed for three weeks and had limb weakness.  The examiner advised him that he “must get out of bed and move around, otherwise the pain will not improve” and the CI was placed on two weeks convalescent leave (CL).  Following surgery 1 September 2006, the CI was placed on routine post-operative CL and remained on CL until 2 December 2006.  There were no urgent or emergent visits for back pain or periods of quarters due to exacerbations of the back condition documented after the surgery.  A neurosurgery note dated 23 January 2007 indicated the CI was “a lot better than pre-op” and was on “light duty,” which should be continued for the next few months.  

At the MEB NARSUM examination on 09 March 2007, 3 months prior to separation, the CI reported decreased pain which no longer radiated to his hips.  He reported benefiting from PT, but often used a cane to ambulate.  No examination was conducted; rather, a pain clinic examination dated 06 February 2007, 4 months prior to separation, was referenced.  At this examination, the CI exhibited right paraspinal tenderness to palpation and an abnormal gait with use of a cane.  ROM testing was not conducted.

At a PT examination on the same date as the MEB NASRUM examination, the CI reported the same symptoms and was using a cane.  He reported improvement since his last visit, with muscle spasms described as “seldom” and “occasional” pain to the left buttock without numbness or tingling.  The exam showed tenderness to palpation at L5-S1 and a “deliberate” gait with use of a cane on alternating sides.  The ROM was as indicated in the chart above.  There was normal sensation and reflexes of the lower extremities with decreased strength of hip flexion muscles graded 4/5 and otherwise 5/5 strength.  The examination at a PT visit dated 06 April 2007, 2 months prior to separation, continued to note a “slow, cautious” gait.  There was tenderness to palpation and ROM as indicated in the ROM chart above.  The therapist noted the CI had met a therapy goal of walking a mile.

At the PT examination dated 04 May 2007, 1 month prior to separation, there was no change in the CI’s reported symptoms and the examination noted normal gait (that was the CI displayed a “slow, cautious” gait), without mention of use of a cane.  There was tenderness to palpation and ROM as recorded in the chart above.  

At the VA Compensation and Pension (C&P) examination on 19 July 2007, performed 1 month before separation, the CI reported constant 5-6/10 pain with intermittent pain into his left hip and buttock.  His pain was exacerbated by sitting, standing or prolonged activity.  The CI was noted to be walking with a steady gait without use of any assistive device.  The examination exhibited a “slight” antalgic gait, but the CI was able to dress, undress, and transfer on his own during the examination.  The spine was symmetric without any curvature, abnormality or deformity, with good spinal motion rhythm.  There was no muscle spasm or guarding, but there was mild apprehension with ROM examination.  The CI experienced painful, repetitive thoracolumbar ROM as indicated in the chart above.  Lower extremity strength, sensation, and reflexes were normal and straight leg raise testing was negative.  The VA examiner indicated there had been no incapacitating episodes (a period of acute signs and symptoms that requires bed rest prescribed by a physician) in the past 12 month period.

Outpatient VA treatment notes after separation indicated that the CI had a permanent SCS implanted by a civilian surgeon in 2007.

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the chronic back pain 20% coded 5241 (spinal fusion).  The VA rated the chronic back pain 10% also coded 5241, based on the VA C&P examination 1 month after separation, citing limitation of forward flexion.

The Board agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but not greater than 60 degrees) documented at the PT visit on the day of the MEB NARSUM examination 3 months before separation.  The Board also noted muscle spasm or guarding severe enough to result in abnormal gait or spinal contour, reported on the PT examination 2 month before separation (slow cautious gait interpreted as guarding), supported by well documented recurrent muscle spasms with activity or exacerbations in the STR.  There was no evidence of thoracolumbar forward flexion of “30 degrees or less” to support the 40% rating.

Since the CI had intervertebral disc disease with lower extremity radicular symptoms, the Board considered whether a higher rating was achieved by using the alternate rating formula based on incapacitating episodes due to intervertebral disc syndrome.  Periods of “quarters” due to the back condition were documented in the 12 months before separation with a total duration of 5 days.  However, following surgery, routine post-operative convalescent leave was documented.  There was no evidence of bed rest prescribed by a physician following surgery and the CI was noted to be much improved and on “light duty” after a usual period of recuperation from surgery.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board majority concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic back pain.  

Contended PEB Conditions.  The Board’s main charge is to assess the fairness of the PEB’s determination that the Category II condition of hypertension and Category III condition  of attention deficit hyperactivity disorder (ADHD) were not unfitting.  These conditions were not profiled or implicated in the commander’s statement and were not judged to fail retention standards.  All were reviewed and considered by the Board.  There was no performance-based evidence from the record that any of these conditions significantly interfered with satisfactory duty performance.  Additionally, the ADHD was adjudicated as a Category III condition which is a condition which is not separately unfitting and is also not compensable or ratable.  IAW DoDI 1332.38 ADHD is a condition that does not constitute a physical disability and is not ratable in the absence of an underlying ratable causative disorder.  After due deliberation, and in consideration of the preponderance of the evidence, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for any of these contended conditions and so no additional disability ratings are recommended.


BOARD FINDINGS:  In the matter of the chronic back pain and IAW VASRD §4.71a, the Board unanimously recommends no change in the PEB adjudication.  In the matter of the contended hypertension and attention deficit hyperactivity disorder conditions, the Board unanimously recommends no change from the PEB determinations as not unfitting.  There were no other conditions within the Board’s scope of review for consideration.  

The Board, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20140413, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


SAF/MR
1500 West Perimeter Road, Suite 3700
Joint Base Andrews, MD  20762

Dear XXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2015-00035.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was appropriate.  Accordingly, the Board recommended no re-characterization or modification of your separation.

I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding and their conclusion that re-characterization of your separation is not warranted.  Accordingly, I accept their recommendation that your application be denied.

Sincerely,

Attachment:
Record of Proceedings


