





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-00489
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20051002

  
SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Helicopter Mechanic, medically separated for “back pain” and “neck pain,” rated 10% and 10%, respectively, with a combined disability rating of 20%.  


CI CONTENTION:  The CI made no specific contention.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based upon a review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation. 


RATING COMPARISON:  

SERVICE PEB - 20050712
VARD - 20060227
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Thoracic and Low Back Pain
5237
10%
Lumbosacral Strain
5237
20%
20051201
Chronic Neck Pain
5237
10%
Cervical Strain
5237
20%
20051201
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  40%


ANALYSIS SUMMARY:  

Chronic Thoracic and Low Back Pain.  According to service treatment records (STRs) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s back condition began in May 2003 after lifting and falling backwards while deployed.  Initial treatment consisted of Motrin (a nonsteroidal anti-inflammatory drug (NSAID)).  Upon return to CONUS, he reported mid and low back pain with occasional “stinging down legs.”  He received Flexeril (cyclobenzaprine, a muscle relaxer) and multiple physical therapy treatment modalities without improvement.  X-rays of the thoracic spine were normal in February 2004.  Magnetic resonance imaging (MRI) in April 2004 demonstrated L4/5 and L5/S1 broad based annular disk bulges contacting the thecal sac and minimally displacing it without evidence of nerve root contact.  Electrodiagnostic studies on 11 May 2004, ordered for radiating pain down the legs, revealed no evidence of lumbar radiculopathy.  The CI received epidural and caudal steroid injections without improvement in May and June 2004.  Thoracic spine X-rays in September 2004 demonstrated straightening of the spine without subluxation or fracture.  Computerized tomography (CT) of the cervical and thoracic spine was normal in October 2004.  At the time of the neurological clinic appointment on 8 November 2004, the CI reported his back pain was worse when standing or sitting in one position.  Walking appeared to help reduce the pain.  The CI denied incontinence.  On examination, a straight leg raising test (to determine nerve root irritation) was negative bilaterally; motor strength was 5/5 bilaterally; reflexes were 2+ symmetric at knees and ankles; and sensation was symmetric in the legs.  No surgical treatment was indicated.  The neurosurgeon interpreted a repeat MRI to demonstrate a miniscule disc bulge at L3-4, while an MRI in April 2005 demonstrated a disc bulge at T7-8 in the midline and slightly to the right with a suggestion of an annular tear.  Despite treatment, the CI’s back condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and was referred for a Medical Evaluation Board (MEB).  The MEB forwarded “chronic low back pain” and “chronic thoracic back pain,” for PEB adjudication.  The MEB NARSUM examination on 20 April 2005, 6 months prior to separation, noted complaints of pain throughout his back that was constant when the CI was not moving.  He reported he could not bend, jump, or crawl in small spaces.  Physical examination showed heel and toe walking (tests for muscle weakness and balance) were normal; straight leg raises were normal bilaterally with slight pain with the right leg raise.  Neurologic evaluation was unremarkable with motor strength and sensation normal.  Electrodiagnostic studies in May 2005 were normal.  At the MEB examination (recorded on DD Forms 2807-1 and 2808) dated June 2005, 4 months prior to separation, the CI reported inability to sleep due to pain.  Physical examination revealed mild tenderness to palpation at the thoracic and lumbar spine region with radiculopathy.  Pain was noted on straight leg raise bilaterally with decreased patellar reflexes, right greater than left; motor strength was 5/5 bilaterally; and sensation was normal.  At the 1 December 2005 VA Compensation and Pension (C&P) evaluation, performed 2 months after separation, the CI reported  pain and muscle spasms daily, with pain radiating down to his left and right legs.  The CI denied bowel or bladder incontinence and reported using narcotic pain medication.  Flares were reported with activity greater than 20 minutes.  Physical examination revealed 5/5 strength in all extremities, no decreased sensation, and symmetrical reflexes bilaterally.  The range of motion (ROM) examinations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.  


Thoracolumbar ROM
(Degrees)
NARSUM ~6 Mos. Pre-Sep

VA ~2 Mos. Post-Sep

Flexion (90 Normal)
25
0-40
Extension (30)
20
0-30
Combined (240)
140
190
Comments
Tenderness to palpation mid-thoracic to L5-S1; gait slow and favored right leg
Tenderness to palpation lateral to cervical spine, normal posture with no limp
§4.71a Rating
10%
20%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under an analogous 5299-5237 code (lumbosacral strain), citing range of motion limited by pain and localized tenderness.  The VA assigned a 20% rating using the 5237 code (lumbosacral strain) based on the VA C&P examination 2 months after separation, citing forward flexion.  The Board agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but not greater than 60 degrees) reported on the VA C&P examination, which was more proximate to the date of separation, albeit after separation.  Nevertheless, since the CI did not undergo surgery and MRI findings were subtle, it would not be inappropriate to expect some healing as the rigors of military service abated as the CI approached separation.  Therefore, the VA examination was considered more probative and a 40% rating based on the MEB examination is not justified.  Although the CI experienced radiating pain, there was no objective evidence of a radiculopathy or functional impairment with a direct impact on fitness.  While the CI may have experienced radiating pain from the back condition, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  There is no evidence in this case that there was radiculopathy with associated functional impairments separately functionally impairing.  The Board therefore concludes that additional disability rating was not justified on this basis.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the back condition, coded 5237. After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the back condition, coded 5237.  

Chronic Neck Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s neck condition began in May 2003 after lifting and falling backwards.  Radiographic studies showed normal spine.  X-rays of the cervical spine in April 2005 showed minimal disc bulges at C3-4, C4-5, C5-6, and C6-7 and a subsequent MRI confirmed the findings.  Despite treatment, the neck condition could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for an MEB.  The MEB forwarded “chronic neck pain with minimal bulging disc at C3-4, C4-5, C5-6, and C6-7” for PEB adjudication.  The MEB NARSUM examination on 20 April 2005, 6 months prior to separation, noted complaints of neck pain.  Physical examination revealed the Spurling’s sign (test for nerve root pain) was negative; deep tendon reflexes of the elbows and wrists were 2+ bilaterally; motor strength was 5/5; and sensation was normal.  At the MEB examination (recorded on DD Forms 2807 and 2808) dated June 2005, 5 months prior to separation the physical examination showed mild tenderness to palpation to the cervical spine.  At the 1 December 2005 VA Compensation and Pension (C&P) evaluation, performed 2 months after separation, the CI reported daily pain in the midline of his neck with radiating spasms for which he took narcotic pain medication.  He also reported activity and occupational limitations, but no flares were reported.  Physical examination revealed intact cranial nerves intact, 5/5 motor strength in all extremities, no decreased sensation, and reflexes symmetrical bilaterally.  The range of motion (ROM) examinations in evidence which the Board weighed in arriving at its rating recommendation, with documentation of additional ratable criteria, are summarized in the chart below.  

Cervical ROM
(Degrees)
NARSUM ~6 Mos. Pre-Sep

VA ~2 Mos. Post-Sep

Flexion (45 Normal)
(20) 18 (Pain began at 15)
0-20
Extension (45)
40
0-20
Combined (340)
165
185
Comments
Severe pain on palpation to the neck with severe spasm; painful motion on flexion
Tenderness to palpation lateral to cervical spine, normal gait
§4.71a Rating
10%
20%

The Board directed attention to its rating recommendation based on the above evidence.  The PEB assigned a 10% rating under an analogous code 5299-5237 (cervical strain), citing range of motion limited by pain and localized tenderness.  The VA assigned a 20% rating under the code 5237 (cervical strain), based on the VA C&P examination 2 months after separation, citing limited forward flexion of the cervical spine.  The Board agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 15 degrees but not greater than 30 degrees) reported on the NARSUM examination.  Although the CI experienced radiating pain, there was no objective evidence of a radiculopathy or functional impairment with a direct impact on fitness.  While the CI may have experienced radiating pain from the back condition, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  There is no evidence in this case that there was radiculopathy with associated functional impairments separately functionally impairing.  The Board, therefore, concludes that additional disability rating was not justified on this basis.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the chronic neck pain condition, coded 5237.  


BOARD FINDINGS:  In the matter of the chronic thoracic and low back pain condition, the Board unanimously recommends a disability rating of 20%, coded 5237 IAW VASRD §4.71a.  In the matter of the chronic neck condition, the Board unanimously recommends a disability rating of 20%, coded 5237 IAW VASRD §4.71a.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Thoracic and Low Back Pain
5237
20%
Chronic Neck Pain
5237
20%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150601, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record





SAMR-RB																		

MEMORANDUM FOR Commander, US Army Physical Disability Agency 
(AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557


SUBJECT:  Department of Defense Physical Disability Board of Review Recommendation for XXXXXXXXXXXXXXXXXXXXX, AR20160018724 (PD201500489)


1.  Under the authority of Title 10, United States Code, section 1554(a), I approve the enclosed recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) pertaining to the individual named in the subject line above to re-characterize the individual’s separation as a permanent disability retirement with the combined disability rating of 40% effective the date of the individual’s original medical separation for disability with severance pay.  

2.  I direct that all the Department of the Army records of the individual concerned be corrected accordingly no later than 120 days from the date of this memorandum:

	a.  Providing a correction to the individual’s separation document showing that the individual was separated by reason of permanent disability retirement effective the date of the original medical separation for disability with severance pay.

	b.  Providing orders showing that the individual was retired with permanent disability effective the date of the original medical separation for disability with severance pay.

	c.  Adjusting pay and allowances accordingly.  Pay and allowance adjustment will account for recoupment of severance pay, and payment of permanent retired pay at 40% effective the date of the original medical separation for disability with severance pay.

	d.  Affording the individual the opportunity to elect Survivor Benefit Plan (SBP) and medical TRICARE retiree options.


3.  I request that a copy of the corrections and any related correspondence be provided to the individual concerned, counsel (if any), any Members of Congress who have shown interest, and to the Army Review Boards Agency with a copy of this memorandum without enclosures.

BY ORDER OF THE SECRETARY OF THE ARMY:


			       
						      					
Enclosure
					
CF: 
(  ) DoD PDBR
(  ) DVA





