





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2015-00901
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20081230


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E2, Motor Transport Operator, medically separated from the Temporary Disability Retired List (TDRL) for “grand mal epilepsy” with a disability rating of 10%. 


CI CONTENTION:  The CI has made a contention for his seizures and anxiety conditions.  The applicant’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determinations is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB – 20070103/20081106
VARD - 20080821
Condition
Code
Rating
Condition
Code
Rating
Proximate


TDRL
Placement
TDRL Removal


TDRL
Placement
TDRL
Removal
Grand Mal Epilepsy 
8910
40%
10%
Seizure Disorder
8999-8910
NSC
N/A
Anxiety Disorder
Not Unfitting 
No VA Placement
COMBINED RATING:  40% → 10%
COMBINED RATING OF ALL VA CONDITIONS:  0%


ANALYSIS SUMMARY:  

Grand Mal Epilepsy.  The service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM) documented an initial presentation for possible seizures in 2005.  The suspect episodes were frequent, but transient, and were predominantly nocturnal.  The CI reported amnesia and related his wife’s description of features suspicious for tonic-clonic seizure activity.  A cardiac work-up and neural imaging were normal.  An extensive neurological work-up for seizures was undertaken without confirming a diagnosis. Serial electroencephalograms (EEGs), including nocturnal and sleep-deprived studies, were normal.  Despite therapeutic levels of an anticonvulsant (Depakote), the CI continued to report the same seizure pattern as above.  None of these were witnessed by medical personnel or other bystanders.  There were psychiatric features of pseudo seizures and neurology consultants were suspicious of that diagnosis.  A sleep video EEG was ordered to help resolve a diagnosis, but the CI initially did not report for the study.  There was not sufficient improvement to allow unrestricted duty; and, the CI was referred for an MEB which in turn forwarded “convulsions” to the PEB.  

The 9 June 2006 NARSUM examination documented “continues to have seizures two to three times a month” and did not address the possibility of pseudo seizures.  STR entries after the NARSUM indicated that the CI was switched to another anticonvulsant (Topamax) medication with improvement and decreased frequency of events, although a specific frequency was not referenced.  A 23 October 2006 neurology note (over 4 months after the NARSUM) was not located in the STR, but was quoted in the VA C&P examination as referenced below.  This documented that the CI later reported for the video EEG, but experienced no abnormal events during the study.  The consulting neurologist opined that pseudo seizures were “strongly supported,” but that epileptic seizures could not be completely excluded without a medically witnessed and monitored event. 

A 7 December 2006 addendum to the NARSUM of responded to a PEB request for an opinion regarding pseudo seizures as the etiology.  The 23 October 2006 neurology evidence from above was not referenced, but the addendum stated that pseudo seizures could not be conclusively diagnosed without a medically witnessed episode; and added, quoting Army Regulation (AR) 40-501, that “Recurrent pseudo seizures are disqualifying under the same rules as epilepsy."  The addendum did not address a change in seizure frequency with the above medication adjustment.  The PEB rated the condition 40% under code 8910 (epilepsy, grand mal) citing the criterion “at least 1 major seizure in the last 6 months” (see below), and placed the CI on TDRL.

A 2 October 2007 VA Compensation and Pension (C&P) examination (7 months after TDRL placement, 14 months before final separation) documented a reported seizure frequency of “approximately one time per month;” but, the VA examiner detailed the above October 2006 neurology evidence, and opined that “the medical evaluation was negative for a seizure disorder ... [and] ... points to, but does not specifically diagnose, pseudo seizures secondary to a psychiatric etiology.”  The VA did not service connect a seizure disorder, citing failure to satisfy the Code of Federal Regulations (CFR 38, 4.121) requirement that “in order to establish service connection ... a seizure must be witnessed or verified at some time by a physician.”  

There were no outpatient clinical evidence from the service or VA during the period of TDRL.  A TDRL evaluation dated 25 July 2008 (17 months after TDRL placement) documented that “Topamax has worked very well” and that the CI had “been stable for 10 months,” reporting “3 convulsions since September 2007.”  A neurology addendum from a day earlier documented the CI’s report of “2 spells since being placed on TDRL” with the last one in the fall of 2007 (14 months before final separation).  Both events had been witnessed only by the CI’s mother.  The addendum stated that the CI had failed to report for the video EEG (indicating that the author was unaware of the October 2006 neurology evidence); and, pseudo seizures were referenced only as remaining in the differential diagnosis.  Both examiners recommended referral to the PEB for permanent disposition.  

The panel directed attention to its rating recommendation based on the above evidence.  The final PEB implemented permanent separation with a 10% rating under code 8910.  The decision acknowledged three “self-reported” convulsions since September 2007, but noted that the CI had not complied with providing confirmatory “evidence of continued seizure activity;” and, cited the 10% criterion under 8910 of “a confirmed diagnosis of epilepsy with a history of seizures.”  The 20% criterion under 8910 of “at least 1 major seizure in the last 2 years” would be satisfied by the evidence from the TDRL evaluation and neurological addendum, if the reported events were conceded as VASRD-ratable major seizures; but, none of the criteria for any higher rating under 8910 were supported by the evidence at permanent separation.  It was concluded, however, that the evidence compellingly indicated that pseudo seizures was the most likely etiology in this case; and, although the etiology did not influence the service disposition IAW AR 40-501, it was important to VASRD rating given the CFR 38 imperative as cited above by the VA.  Members agreed that there was insufficient evidence in this case to confirm the validity of major seizures subject to VASRD rating in justification of a rating higher than the PEB’s 10%.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication of the epilepsy condition.

Contended PEB Condition:  Anxiety Disorder.  The CI was followed by mental health (MH) for anxiety and other psychiatric symptoms during the MEB period, and Topamax was prescribed as a mood stabilizer in addition to its use as an anticonvulsant.  The MH symptoms were associated with domestic stress (separation, divorce) and linked with the above suspicions of pseudo seizures.  There were no acute psychiatric features and no hospital admissions.   Per psychiatry, the condition did not fail retention standards and was forwarded as such on the MEB’s DA Form 3947 submission.  The psychiatric profile remained S1 throughout service, and no MH condition or impairment was referenced in the commander’s performance statement.

The panel’s main charge was to assess the fairness of the PEB’s determination that the anxiety disorder was not unfitting.  The panel’s threshold for countering fitness determinations requires a preponderance of evidence, but remains adherent to the DoDI 6040.44 “fair and equitable” standard.  The MEB psychiatric opinion, the commander’s statement, and the S1 profile were all compelling evidence that the anxiety disorder was not unfitting.  Members agreed that there was no performance-based evidence for any psychiatric impairment that significantly interfered with satisfactory duty performance at separation.  After due deliberation in consideration of the preponderance of the evidence, the panel concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the anxiety disorder.  


BOARD FINDINGS:  In the matter of the epilepsy condition and IAW VASRD §4.124a, the panel unanimously recommends no change in the PEB adjudication.   In the matter of the contended anxiety disorder, the panel unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the panel’s scope of review for consideration.  The panel, therefore, recommends that there be no modification and no re-characterization of the CI’s disability and separation determination.  













The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150603, w/attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











AR20170007153, XXXXXXXXXXXXXXXXXX



Dear XXXXXXXXXXXXXXXXXX:


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

Sincerely,		

