





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-01654
BRANCH OF SERVICE:  Air Force 	SEPARATION DATE:  20030602


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an Air National Guard E5, Security Forces Journeyman, medically separated for “vertigo with tinnitus and hearing loss” with a disability rating of 10%.


CI CONTENTION:  The CI requests consideration of all conditions.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20030325
VARD - 20040612
Condition
Code
Rating
Condition
Code
Rating
Exam
Vertigo with Tinnitus and Hearing Loss…
6204
10%
Tinnitus with Vertigo and Insomnia
6260
10%
20031203



Hearing Loss, Bilateral
6100
NSC
20031203



Right Ear Keloid Scar from Surgery
6211-7804
10%
20031203
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  50%


ANALYSIS SUMMARY:  

Vertigo with Tinnitus and Hearing Loss. According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s vertigo with tinnitus and hearing loss conditions began in December 2001 after exposure to jet aircraft engine testing.  On examination the CI was found to have a perforated right ear drum.  He had two postauricular tympanoplasty surgeries to correct the perforation.  The CI continued to have ongoing moderate hearing loss, tinnitus, vertigo with nausea and vomiting two to three times per week.  Despite treatment and the use of bilateral hearing aids, the conditions could not be adequately rehabilitated to meet the physical requirements of the CI’s military specialty and the CI was referred for MEB.  The MEB forwarded vertigo with tinnitus and hearing loss for PEB adjudication.  The MEB NARSUM examination on 2 January 2003, 5 months prior to separation, noted complaints of daily dizziness/vertigo, right ear pain and tinnitus with decreased hearing.  Examiner noted that despite having been fitted for hearing amplification, the CI persisted with daily symptoms requiring medication use and duty restrictions.  The CI’s pure tone audiometry results revealed a moderate-to-normal, low-to-high frequency conductive hearing loss in right ear.  The left ear was borderline in the low frequencies and normal in the high frequencies with a 20 dB air-bone gap at 1000 Hz.  Physical examination showed right ear drum with architectural distortion but gray with normal mobility.  Left ear drum normal.  At the 3 December 2003 VA Compensation and Pension (C&P) evaluation, performed 6 months after separation, the CI reported ringing in both of his ears and speech sounding muffled.  The audiogram showed mild to moderate hearing loss across all frequencies for both ears.  The bone conduction scores were consistent with the air conduction scores confirming normal hearing sensitivity.  Speech recognition scores revealed 92% for the right ear at 6OdB and 92% for the left ear at 60dB.  Physical exam otoscopy was showed bilateral scarred tympanic membranes.  Final diagnosis was right and left ears with normal hearing sensitivity from 500 to 4000Hz.  

The panel directed attention to its rating recommendation based on the above evidence.  With regard to the all of the ear conditions, the panel provides the following clarification concerning its approach to PEB consolidated ratings.  The VA rated the tinnitus with vertigo condition 10% coded 6260 (tinnitus, recurrent), based on the C&P examination 6 months after separation, citing recurrent tinnitus.  The PEB combined all of the conditions under a single service disability rating, listing code 6204 (peripheral vestibular disorders) citing noise injury on the flight line.  This approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting and that there was no need for separate fitness adjudications.  The panel’s initial charge in this case was therefore directed at determining whether the PEB’s approach of combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  Multiple treatment notes evidenced that chronic disequilibrium and episodes of vertigo and hearing loss resulted in the CI’s inability to perform the duties.  The panel could not find evidence in the commander’s statement or elsewhere in the STR that indicated any significant interference of tinnitus with the performance of duties.  After careful consideration, members agreed that the vertigo and hearing loss could be reasonably justified as separately unfitting; and the tinnitus was not separately unfitting.  Furthermore members agreed that the NARSUM and C&P evidence carried equal probative value for rating.  It was thus agreed that, although VASRD issues with the PEB’s bundling approach could be argued, the resulting rating for the ear conditions of vertigo, tinnitus and hearing loss that the panel saw fit to unbundle would be 0% by the evidence most probative to the case.  The most reasonable conclusion was that the 10% rating was based on the cumulative disability.  There was no VASRD ratable criterion to support a higher 20% of any applicable code.  There was no defensible pathway to a combined rating greater than the PEB’s 10% even if the conditions were unbundled for service rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication of the vertigo with tinnitus and hearing loss under consideration.


BOARD FINDINGS:  In the matter of the vertigo with tinnitus and hearing loss conditions and IAW VASRD §4.87, the panel unanimously recommends no change in the PEB adjudication.  There were no other conditions within the panel’s scope of review for consideration.  The panel cannot make a recommendation lower that that previously adjudicated by the PEB.  The panel, therefore, recommends that there be no re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150623, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











SAF/MRB
1500 West Perimeter Road, Suite 3700
Joint Base Andrews, MD  20762

XXXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXXX:

Reference your application submitted under the provisions of DoDI 6040.44 (Section 1554, 10 USC), PDBR Case Number PD-2015-01654.

After careful consideration of your application and treatment records, the Physical Disability Board of Review determined that the rating assigned at the time of final disposition of your disability evaluation system processing was appropriate.  Accordingly, the Board recommended no re-characterization or modification of your separation.

I have carefully reviewed the evidence of record and the recommendation of the Board.  I concur with that finding and their conclusion that re-characterization of your separation is not warranted.  Accordingly, I accept their recommendation that your application be denied.


Sincerely,







XXXXXXXXXXXXXXXXXXX
Director
Air Force Review Boards Agency

Attachment:
Record of Proceedings


