





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2015-02397
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20050320


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Indirect Fire Infantryman, medically separated for “chronic low back pain” and “panic disorder without agoraphobia” rated 10% and 10%, respectively, with a combined disability rating of 20%.  


CI CONTENTION:  He was given a higher rating for his conditions by the VA.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


SERVICE PEB - 20041228
VARD - 20050325
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5237
10%
Degenerative Disk Disease Lumbar Spine Status-Post L1 Burst Fracture
5235-5243
20%
20050217
Panic Disorder Without Agoraphobia
9412
10%
Panic Disorder Without Agoraphobia and Anxiety Disorder
9412
30%
20050126
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  70%


Chronic Low Back Pain.  According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s chronic low back pain condition began in November 1990 after stepping in a hole.  He suffered a L1 fracture and never completely recovered.  He had chronic right lumbosacral pain at 3-4/10 treated with nonsteroidal anti-inflammatory agents.  Pain increased from 1998-1999 with constant pressure and radiation down his left leg.  Nerve conduction studies and electro myelogram were normal in August 2000.  He was treated with physical therapy and an electrical unit with no relief.  The MEB forwarded “chronic low back pain” for PEB adjudication.  

The Rheumatology consult made no comment about the back but the exam showed flattened lumbar lordosis with no detectable angulation, painful but tolerated lateral bending and virtual inability to flex his lumbar spine.  There was no focal weakness and no neurological abnormalities.  During the August 2004, MEB examination (recorded on DD Forms 2807 and 2808) 7 months prior to separation, the CI reported chronic low back pain.  The physical exam showed inconsistent straight leg raise (SLR); negative when seated and pain when recumbent, and left sided pain at 75 degrees.  The heel-toe walk was deliberate but performed slowly.  There was lumbosacral pain at 45 degrees flexion.  Lateral bending was normal.  

The 23 November 2004 MEB NARSUM examination, 4 months prior to separation, noted complaints of “excruciating” pain in the left lumbosacral area with a baseline of 4/10 that can climb to 7-9/10 with sitting 30 minutes.  At night, the pain required he use a sleeping aid.  He was taking another medication with no improvement.  Magnetic resonance imaging (MRI) showed anterior compression deformity with end plate irregularity involving the L1 level and findings consistent with small hemangiomas at T12 and L5.  The physical examination showed a negative straight leg raise with positive right lumbosacral pain and tenderness that was minimal with palpation.  There was no evidence of inflammatory arthritis.  The Physical Therapy (PT) examination for MEB, dated December 2004, documented flexion to 55 degrees (normal 90) with low back pain and left leg pain extending to the knee.  He was being treated with medication.  

At the 17 February 2005 VA Compensation and Pension (C&P) examination, performed 1 month before separation, the CI reported his pain level was usually 5-7/10 constantly and flared 4 times per week, precipitated by prolonged sitting and laying down flat.  It was relieved by walking and medication.  He used a brace occasionally but had no surgery.  The physical exam showed erect posture and normal gait.  Thoracolumbar spine flexion was to 50 degrees (normal 90 degrees) with pain from 50 degrees and extension to 30 degrees (30 degrees.)  On repetition of motion, there was no change in most parts except for flexion to 40 degrees with pain at the extreme. There was no swelling, effusion, tenderness, muscle spasm or atrophy or ankyloses.  There were no assistive devices.  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the chronic low back pain condition 10%, coded 5237 (lumbosacral or cervical strain), citing painful limited motion, tender to palpation.  The VA rated the “degenerative disk disease lumbar spine status-post L1 burst fracture” condition 20% coded 5235-5243 (vertebral fracture or dislocation analogous to intervertebral disc syndrome), based on the VA C&P examination 1 month before separation, citing limitation of forward flexion to 50 degrees.  Both the PT exam for MEB, 3 months pre-separation and the VA C&P exam, 1 month pre-separation documented a ROM for flexion that was between 30 and 60 degrees, consistent with criteria for a 20% rating. After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 20% for the chronic low back pain condition, coded 5237.  

Panic Disorder without Agoraphobia.  

According to service treatment records (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s “panic disorder without agoraphobia” condition began in 2002 after having panic episodes.  He went to the emergency room (ER) three times thinking he was having a heart attack.  He was diagnosed with a panic disorder and treated with an anti-anxiety medication for 2 years by his primary care physician.  His first made contact with mental health in the context of the MEB.  He experienced a brief period of agoraphobia.  The MEB forwarded “panic disorder without agoraphobia” for PEB adjudication.  The 9 December 2004, MEB NARSUM examination, 3 months prior to separation, noted complaints of panic attacks, sometimes several times a day and not witnessed since he worked alone frequently.  He was being treated with an anti-anxiety medication three times per day, two anti-depression medications daily, and a sleep aid nightly.  Mental status examination (MSE) showed the CI was fidgety and very anxious about the medical board, and he denied suicidal thoughts or interests.  Diagnosis of panic disorder, without agoraphobia was rendered with a Global Assessment of Functioning (GAF) score of 65 (mild symptoms, impairment.).  

At the 26 January 2005 VA Compensation and Pension (C&P) examination, performed 2 months before separation, the CI reported recurring panic attacks.  He has trouble breathing and becomes fearful.  He reported two panic attacks in the past 3 weeks.  They were shorter and of less duration with medications.  He also reported sleep problems nightly.  He was taking a sleep aide which did help.  Treatment was as described in the NARSUM.  MSE was essentially normal. A diagnosis of panic disorder without agoraphobia was rendered with a GAF score of 61 (mild symptoms, impairment.)  

The Board directed attention to its rating recommendation based on the above evidence.  The PEB rated the panic disorder without agoraphobia condition 10%, coded 9412 (panic disorder and/or agoraphobia), citing a requirement for psychotropic medication and outpatient treatment.  The VA rated the panic disorder without agoraphobia and anxiety disorder condition 30% coded 9412 (panic disorder and/or agoraphobia), based on the VA C&P examination 2 months before separation, citing treatment for complaints of anxiety attacks.  He had daily anxiety and when he felt nervous his knee would shake and he would become fidgety.  Over the past year, he worked a 4-6 hour day.  Application of VASRD §4.129 is considered by the Board for all cases of Service connected psychiatric conditions resulting in separation; but, all members agreed that the ‘highly stressful event’ requisite for §4.129 was not satisfied in this case.  

The Board then considered if there was evidence for a §4.130 rating higher than the 10% assigned by the PEB.  The §4.130 criteria for a 10% rating is “symptoms controlled by continuous medication,” for a 30% rating is “occupational and social impairment with occasional decrease in work efficiency and intermittent inability to perform occupational tasks,” while criteria for a 50% rating requires “occupational and social impairment with reduced reliability and productivity.” The NARSUM exam noted the CI was able to perform his military duties and had shown a good response to medication.  Symptoms and impairment were rated with a GAF of 65 (mild), consistent with a disability rating of 10%.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board concluded that there was insufficient cause to recommend a change in the PEB adjudication for the “panic disorder without agoraphobia” condition.  




BOARD FINDINGS:  In the matter of the chronic low back pain condition, the Board unanimously recommends a disability rating of 20%, coded 5237 IAW VASRD §4.71a.  In the matter of the panic disorder without agoraphobia condition and IAW VASRD §4.71a, the Board recommends no change in the PEB adjudication.  There were no other conditions within the Board’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Low Back Pain
5237
20%
Panic Disorder Without Agoraphobia
9412
10%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150825, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record


AR20170006432, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:

	I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs and to the counsel you listed on your application, XXXXXXXXXXXXXXXXXX.

Sincerely,					       
Enclosure

