





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2015-02462
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20080228


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Combat Engineer, medically separated for “chronic pain in both feet” and “lumbosacral strain,” rated 20% and 0%, respectively, with a combined  disability rating of 20%.  


CI CONTENTION:  The CI’s condition continues to worsen, with additional surgeries, and that his TBI and PTSD were completely disregarded.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20080506
VARD - 20080313
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Pain in Both Feet…
5099-5003
20%
Bilateral Pes Planus with Tender Callosities Bilateral 1st Metatarsals
5276
10%
20071219



Hallux Valgus Right Foot S/P Bunionectomy and Fusion, Right Great Toe, Degenerative Changes
5003-5280
10%
20071219



Hallux Valgus, Left Metatarsal Phalangeal Joint with Osteoarthritis
5003-5280
0%
20071219
Lumbosacral strain
5237
0%
Degenerative Disc Disease, Spondylosis, Osteoarthritis and Chronic Lumbosacral Strain
5243
20%
20071219
COMBINED RATING:  20%
	COMBINED RATING OF ALL VA CONDITIONS:  60%	


ANALYSIS SUMMARY:  

Chronic pain in both feet.  The PEB combined the chronic the right and left foot pain conditions under a single disability rating, coded analogously to 5003 (degenerative arthritis) and rated 20% with application of the US Army Physical Disability Agency pain policy and AR 635-40 B24.f.  This approach by the PEB not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications.  The panel noted that “bundling,” the combining of two or more major joints, may be permissible under the VASRD 5003 rating requirements, and that this approach does not compromise the VASRD §4.7 directive to choose the higher of two valid ratings.  The panel’s initial charge in this case was therefore directed at determining if combining conditions under a single rating was justified in lieu of separate ratings.  When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability.  When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB.  The evidence for the chronic right and left foot pain conditions are presented below, with attendant recommendations regarding separate unfitness, and separate rating if indicated. 

According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s foot condition began in 2001, when he had significant pain in his right hallux valgus (HV [bunion] – deformity of the first metatarsophalangeal joint), and underwent his first surgery for the bunion deformity.  The CI subsequently underwent two additional surgeries of the right first metatarsophalangeal joint (MPJ) with the third surgery for fusion with bone graft performed on 11 November 2005.  The CI also underwent subsequent partial removal of hardware on 17 November 2007 in the podiatrist’s office.  

At the 8 June 2007 podiatry follow-up visit, 9 months before separation, the CI reported no pain.  He had run six miles the day before with “some soreness” afterwards.  Right foot X-rays “status post right hardware removal” showed intact pin and plate placement through the first MPJ and the rest of the bones and soft tissue appeared normal.  At a 20 June 2007 podiatry visit, 8 months before separation, the CI reported development of the same symptoms on the left as he had on the right due to degenerative changes and hallux limitus (limited great toe motion), with increasing difficulty functioning in his MOS.  The physical examination showed no motion of the right MPJ due to the fusion and decreased range of motion (ROM) of the left MPJ, with pain and crepitus.  Left foot X-rays showed moderate to severe degenerative joint disease.  

The 18 July 2007 commander’s statement, 7 months before separation referenced ongoing right foot pain after surgery and implicated the CI’s permanent profile as impairing his successful duty performance in his primary MOS.  The 12 October 2007 permanent profile, 4 months before separation, listed degenerative arthritis, both feet.  Physical examination showed surgical fusion of the right great toe with a scar of the heel.  There was tenderness over the surgical site and “slight swelling.”  The left foot examination was noted as normal.  

The 16 August 2007 MEB NARSUM examination, 6 months prior to separation, noted complaints of “bad foot pains.”  The CI reported chronic bilateral foot pains, right foot pain greater than left.  Physical examination showed surgical fusion of the right great toe with a scar of the heel.  There was tenderness over the surgical site and “slight swelling.”  The left foot examination was normal.  The MEB examination (recorded on DD Forms 2807-1 and 2808), completed on the same day by the same examiner, noted normal arches of the feet.  The MEB NARSUM indicated the CI did not meet retention standards due to the chronic bilateral foot pain.  

At the 19 December 2007 VA Compensation and Pension (C&P) evaluation, 2 months before separation, the CI reported constant bilateral foot pain and stiffness, aggravated by activity with swelling, and relieved by rest and pain medication.  At the time of the pain the CI reported he could function with medication.  Physical examination showed a normal gait.  There were tender calluses on the first metatarsals of both feet.  There was tenderness of the both feet without painful motion, swelling, weakness, or muscle atrophy.  There was no motion of the right first MPJ.  There was motion of the left first MPJ.  There was no evidence of pes planus or metatarsalgia.  Hallux valgus of the right foot was present with resection of the metatarsal head.  There was hallux valgus of the left foot, without resection.  Hallux rigidus was not present [on the left, there was surgical fusion on the right].  The examiner noted there was no limitation with standing and walking.  The CI required foot supports and the pain was not alleviated with use of the noted corrective shoe wear.  Strength, sensation, reflexes and pulses were normal throughout.  Right foot X-rays showed surgical fusion of the first MPJ and pes planus.  The left foot X-rays showed pes planus and early degenerative arthritis of the first MPJ.

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the chronic pain in both feet condition 20%, coded analogously to 5003 (arthritis, degenerative) citing the USAPDA pain policy as noted above.  The VA rated the right foot condition s/p surgeries 10%, coded 5280 (hallux valgus, unilateral), citing resection of the metatarsal head, and rated the left foot HV 0%, coded 5003-5280, based on the C&P examination 2 months before separation.  The VA also assigned a 10% rating for bilateral pes planus, coded 5276 (flatfoot, acquired).  

The panel first considered if the chronic right and left foot pain conditions, having been de-coupled from the combined PEB adjudication, each remained separately unfitting as established above.  The permanent profile and the commander’s statement both implicated the right and left foot pain conditions and the MEB NARSUM determined the CI fell below retention standards due to the bilateral foot conditions.  The panel concluded there was not a preponderance of evidence in the service records which overcame the panel’s presumption that each of the right and left foot pain conditions was reasonably considered separately unfitting.  The panel then considered its rating recommendation for the unfitting right and left foot conditions together at the time of separation.  The PEB provided a combined 20% rating for the bundled right and left foot conditions and there is no higher bilateral rating under 5003 than 20%.  There was evidence to support a 10% rating of the right foot for HV status post resection of the metatarsal head and there is no higher rating under 5280.  There was no evidence of surgery or severe HV, equivalent to amputation of the great toe of the left foot to support a 10% rating under 5280.  The panel considered if providing an additional 10% rating for bilateral pes planus was warranted, however, there was no diagnosis of pes planus by the treating podiatrist or noted on X-rays prior to separation and the MEB Form 2808 noted normal arches.  The VA examiner also noted there was no evidence of pes planus, but X-rays at the VA examination noted bilateral pes planus.  Whether the CI had pes planus or not was unclear from the evidence, however, there was no evidence of disability related to the reported X-ray finding of pes planus and the panel therefore concluded no additional rating under 5276 was appropriate in this case.  The panel notes that even if the bilateral pes planus is assigned a 10% rating, combining this rating with a 10% rating for the right foot and a 0% rating for the left foot, both coded 5280, results in a 20% combined rating, which would provide no ratings benefit to the CI.  The panel also considered alternative VASRD ankle and analogous codes, but all were less applicable and/or not advantageous to rating.  After having unbundled the foot conditions the panel found there was no benefit to the CI from the unbundling and no change to the PEB combined adjudication is recommended.  The panel also noted that the PEB’s reliance on the USAPDA pain policy was not detrimental to arriving at the highest rating and therefore, no change to the PEB code is recommended.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic pain in both feet condition.  

Lumbosacral Strain.  According to the STR and the MEB NARSUM, the CI’s back condition began in 2001 while recuperating from foot surgery, he attempted to reach over to get his crutches and felt sudden onset of sharp, severe back pain.  The CI deployed to Afghanistan in March 2005 and during deployment his back pain worsened.  Lumbar spine magnetic resonance imaging (MRI) on 20 July 2005 showed degenerative disc disease (DDD) and arthritis, with mild bilateral neuroforaminal narrowing at L4-L5 and LS-51 and repeat MRI 18 August 2007 was essentially unchanged.  

The 16 August 2007 MEB NARSUM examination, 6 months prior to separation, noted complaints of “back pains.”  The MEB NASRUM examiner noted low back pain aggravated by prolonged standing, bending, and lifting.  Physical examination noted no tenderness or muscle spasm of the low back.  Strength, sensation, and reflexes were normal and straight leg raise testing (SLR) for radicular signs was negative. Physical therapy measured ROM on 21 August 2007 was flexion of 90 degrees (normal 90) and combined ROM of 225 degrees (normal 240).  The therapist noted pain level of 5/10 that day, with intermittent right LE posterior shooting pain.  Pain with ROM was not addressed.  

The 5 September 2007 MEB orthopedic evaluation, 6 months before separation, was available only as brief hand written (HW) notes.  The MEB examiner indicated the specialty evaluation was dictated, but it was not in record.  The HW notes (difficult to read) indicated the CI reported constant low back pain graded 7/10 with exacerbations to 10/10, with episodes of shooting pain to the right lower extremity.  He denied bowel or bladder problems. He had tried multiple opiate pain medications and anti-inflammatory medication for the pain.  Physical therapy provided no lasting benefit.  The MEB examiner indicated “in short” and noted right sacroiliac [tenderness] and motion to the right of 80 degrees and left of 88 degrees [presumably rotation] and the CI had disc herniation at L4-L5 and L5-S1, with pressure on the right S1 nerve root.  

At the 19 December 2007 VA Compensation and Pension (C&P) evaluation, 2 months before separation, the CI reported daily low back pain, aggravated by activity, that traveled to the right LE.  He used pain medication and indicated that at the time of pain he could function with medication and he denied the condition resulted in any incapacitation.  Physical examination showed a normal gait.  There was no evidence of radiating pain on movement.  There was no tenderness or muscle spasm.  Lower extremity strength, sensation, and reflexes were normal and SLR was positive bilaterally.  Thoracolumbar ROM was flexion 60 degrees and combined ROM of 195 degrees, with painful motion noted.  There was no additional loss of ROM after repetitive motion.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the lumbosacral condition 0%, coded 5237 (lumbar spine strain), citing inability to perform the duties of his MOS or of a Soldier.  The VA rated the back condition 20% coded 5243 (intervertebral disc syndrome), based on the VA C&P examination 2 months before separation, citing painful and limited motion.  

The panel agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but not greater than 60 degrees) as reported on the pre-separation VA examination.  Although the ROM at the MEB NARSUM examination supported a 10% rating, the VA examination was more proximate to separation.  The CI’s worsened ROM at that time was supported by the bilateral positive SLR noted at the same examination and the MEB orthopedic evaluation which noted imaging evidence of disc disease with nerve impingement.  Although the CI had intervertebral disc disease, there were no incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under that alternate VASRD formula.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 20% for the lumbosacral strain condition, coded 5243.  


BOARD FINDINGS:  In the matter of the chronic pain in both feet condition and IAW VASRD §4.71a, the panel unanimously recommends no change in the PEB adjudication.  In the matter of the lumbosacral strain condition, the panel unanimously recommends a disability rating of 20%, coded 5243 IAW VASRD §4.71a.  There are no other conditions within the panel’s scope of review for consideration.  The panel recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Pain in Both Feet
5099-5003
20%
Lumbosacral strain
5243
20%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20150226, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 













AR20170013236, XXXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXXX:

	I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 40% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					      
Enclosure	




