





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2016-00070
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20031222


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Food Service Specialist, medically separated for “mechanical low back pain,” “chronic bilateral shin splints,” and “painful feet with EPTS [existed prior to service] conditions of pes planus and hallux valgus,” rated 10%, 0% and EPTS, respectively, with a combined disability rating of 10%.


CI CONTENTION:  The CI contends she deserves at least a 30% rating due to her feet pain, bilateral shin splints and right hip pain.  The CI’s complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The Board’s scope of review is defined in DoDI 6040.44.  It is limited to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting.  Any conditions outside the Board’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the Board’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The Board’s assessment of the PEB rating determinations is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition at the time of separation.  The Board has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The Board gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20030815
VARD - 20040830
Condition
Code
Rating
Condition
Code
Rating
Exam
Mechanical Low Back Pain…
5299-5295
10%
Lumbar Pain
5237
40%
20040709
Chronic Bilateral Shin Splints
5099-5022
0%
Bilateral Shin Splints
5022
10%
20040709
Painful Feet EPTS conditions
5099-5003
EPTS
Right Foot Strain, Post Osteotomy
5280
10%
20040709



Left Foot Strain
5284
10%
20040709
Right Hip Pain
Not Unfitting
Degenerative Joint Disease, Right Hip 
5252
10%
20040709
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  100%


ANALYSIS SUMMARY:  

Mechanical Low Back Pain (LBP).  According to service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s LBP condition began in March 1997 after falling.  
Magnetic resonance imaging (MRI of the lumbar spine in May 2002 showed small L5-S1 central disk protrusion without significant canal or foraminal stenosis and absence of soft tissue or bony abnormalities.  The CI’s condition was managed conservatively, and she was not a surgical candidate.  

At the MEB examination (recorded on DD Forms 2807 and 2808) dated 22 November 2002 and 29 April 2003, 13 and 8 months, respectively, prior to separation, the CI reported she had recurrent back pain from a “bulging disc since April 01 results of an injury due to a fall.”  Physical examination showed tenderness to palpation over the right L4-5 region and the ride side of the neck.  The examiner noted the CI had a positive pregnancy test in the month prior.

During the MEB NARSUM examination on 27 November 2002, 13 months prior to separation, the CI complained of “chronic bilateral shin pain, bilateral foot pain, right hip pain and back pain.”

Physical examination showed lordosis (opined to be secondary to weak abdominal muscles from multiple pregnancies), and lower extremity discrepancy, left greater than right iliac crest height in standing.  There was tenderness to palpation in the lower lumbar muscles.  The examiner documented range of motion (ROM) flexion of 90 degrees (normal) and extension of 10 degrees (30 normal) with a combined ROM of 220 degrees.  The CI had normal motor strength and sensory function.  Gait was normal.

Lumbo-sacral X-rays taken 11 months prior to separation were normal (no significant arthritic change, normal height of vertebral bodies).  The STR recorded 2 emergency room (ER) visits within 3 months of separation for back pain.  She was placed on quarters after the first ER visit.  

Neurology consultation examination on 22 August 2003, 4 months prior to separation, noted the CI had a repeat MRI of the lumbar spine in late July or August 2003 that was consistent with earlier MRI findings.  Physical examination recorded inconsistent findings related to motor strength and sensory tests.  The examiner assessed that there were “so many physiological contradictions that it justifies a suspicion of a psychogenic etiology.”

At the 9 July 2004 VA Compensation and Pension (C&P) evaluation, performed 7 months after separation, the CI reported she had injured her back during a fall and that was followed by  her being a passenger in a HUMWV that was rear-ended.

Physical examination recorded ROM flexion to 10 degrees and extension of 5 degrees.  The examiner noted the CI refused to undergo additional trials of ROM because she reportedly stated that it was too painful.  The examiner also noted the presence of “slow gait with tremors on intention”, and that the CI was evasive in answering questions, and “not willing to cooperate with many other range of motions because she says she just cannot perform them and will not try.”  The examiner assessed “chronic low back pain due to spasm and sprain and strain.”  The examiner also noted that there was no significant abnormalities of the lumbo-sacral spine.

The panel directed its attention to its rating recommendation based on the above evidence.  The PEB rated the LBP condition 10% under the spine rules that were in effect at the time of the PEB adjudication, coded 5299-5295 (lumbosacral strain), citing no neurological signs.  The VA rated the LBP condition 40% (new rules) coded 5237 (lumbar spine strain), based on the VA C&P examination 7 months after separation, citing marked painful, limited motion of the thoracolumbar spine.

The panel noted that the current spine rules were in effect at the time of separation and therefore, the panel is obliged to provide a recommendation based on the Veterans’ Administration Schedule for Rating Disabilities (VASRD) in effect at the time of separation (DOS).  


A 10% rating under the 5237 code (formally 5295) is for forward flexion of the thoracolumbar spine greater than 60 degrees but not greater than 85 degrees or combined ROM of the thoracolumbar spine greater than 120 degrees but not greater than 235 degrees.  The panel noted the great disparity between the ROM recorded during the NARSUM and the VA C&P examinations.  The panel agreed the C&P examination was more proximal to separation.  However, the findings were not consistent with the objective evidence, and although the examiner assessed that the CI’s chronic back pain was due to spasm, the finding of spasm was not recorded as a finding during the physical examination.  The panel also noted that the examiner described the CI as “unwilling to cooperate” with ROM testing.  The panel concluded, the C&P examination offered limited probative value and its findings were not consistent with the STR, and that the subjective symptoms were not consistent with objective findings and known pathology.  The lumbar MRI performed 4 months prior to separation, indicated no significant changes from the previous MRI which was performed 6 months prior to the NARSUM recording of 90 degrees of flexion.  The panel agreed that a 10% rating, but no higher, was justified for limitation of motion, based on the combined ROM recorded at the NARSUM.  There was no route to a higher rating under any of the spine codes.  There was no documentation of intervertebral disc syndrome (IVDS) with incapacitating episodes which would provide for a higher rating under that formula (for IVDS), or evidence of ratable peripheral nerve impairment which would provide for additional rating.  

Therefore, after due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the chronic low back pain condition.  

Chronic Bilateral Shin Splints.  According to STR and the MEB NARSUM, the CI’s bilateral shin splints condition began in May 2002 with no specific trauma or injury.  Bone scan completed in December 2002 showed no abnormalities of her legs or feet.  

At the MEB examination (recorded on DD Forms 2807 and 2808) dated 22 November 2002 and 29 April 2003, 13 and 8 months, respectively, prior to separation, the CI reported she had pain in both shins.  Physical examination of the lower extremity was normal.  In the summary of defects and diagnoses section, the examiner did not record a lower extremity defect.

The MEB NARSUM examination on 27 November 2002, 13 months prior to separation, noted complaints of “chronic bilateral shin pain.”  It was noted that in May 2002, X-rays of the legs showed stress reactive bond changes at the mid-third segments of both tibial shafts and the CI was given a temporary profile.  In December 2002 a bone scan showed no abnormalities in either leg.  Despite treatment with orthotics, she continued to report bilateral leg pain.  

Physical examination recorded no abnormality of the lower extremities.  The CI had bilateral knee flexion to 160 degrees (normal), without evidence of instability or inflammation.  The examiner noted that the CI’s shin pain was aggravated by prolonged standing greater than 20 minutes, constant bending and twisting from the hip, and heavy lifting over 20 pounds.  

At the 9 July 2004 VA C&P evaluation, performed 7 months after separation, the CI reported she was no longer able to walk more than 25-30 minutes or stand more than 15 minutes due to shin pain.  Physical examination showed slight tenderness to deep palpation over the bilateral shins, no bony deformities or step-offs.  Sensory function and reflexes were intact.  The examiner noted X-rays were performed on 7 July 2004 and there were no significant abnormalities in bilateral tibia/fibula.  


The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the bilateral shin splints condition 0%, coded analogously as 5099-5022 (periostitis), citing radiographs showing periosteal reaction middle third of tibiae.  The VA rated the bilateral shin splints condition 10% for each shin (right 10% and left 10%) both coded 5022 (periostitis), based on the VA C&P examination 7 months after separation.

Although VASRD §4.71a permits combined ratings of two or more joints under 5003, it allows separate ratings for separately compensable joints.  IAW DoDI 6040.44 the panel must follow suit if the PEB combined adjudication is not compliant with the latter stipulation, provided that each “unbundled” condition can be reasonably justified as separately unfitting in order to remain eligible for service rating.  If the panel members judge that separately ratable conditions are justified by performance based fitness criteria and indicated IAW VASRD §4.7 (higher of two evaluations), separate ratings are recommended; with the stipulation that the result may not be lower than the overall combined rating from the PEB.  The panel’s initial charge in this case was therefore directed at determining if the PEB’s combined adjudication was justified in lieu of separate ratings.  

The STR was silent in regards to one extremity being more symptomatic than the other.  Commander’s statement (CS), 8 months prior to separation stated the CI had numerous medical conditions that prevented her from doing any work other than answering the telephone.  There was no indication that one leg was worse than the other.  Her profile noted a bilateral condition that restricted running but, allowed for marching up to 1 mile and walking up to 2.5 miles.  The profile did not indicate that 1 extremity was worse than the other.  

Panel members agreed, each extremity was separately unfitting and then proceeded to the rating of the left lower extremity.  

A compensable rating of 10% under 5022 rates for either limitation of motion of affected parts, or degenerative arthritis.  The bone scan in December 2002 (12 months prior to separation) demonstrated no abnormalities in either extremity.  X-rays taken 7 months after separation showed no abnormalities in the lower extremity.  The record demonstrated that the CI reported she had pain with running and rucking; however, treatment records were silent beyond September 2002, 15 months prior to separation.  Pain on motion was not documented at the NARSUM or C&P examination, and a compensable ROM was not recorded at either examination.  

The panel agreed the left extremity condition did not rise to a level of compensability under §4.59 or §4.40.  The panel was unable to find any applicable code that would lead to a compensable rating.  

The panel then considered the right extremity and concluded although there was documented shin pain, there was no decrease in ROM, painful motion or swelling, and no radiographic evidence of right leg pathology.  The right extremity was not compensable under any of the ROM codes, and the condition did not meet the requirement for compensation under §4.59 or §4.40. Therefore, after due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 0% for the right leg pain condition and 0% for the left leg pain condition.  As this result in no rating benefit to the CI, the panel recommends no recharacterization of the PEB adjudication for the bilateral shin pain condition. 

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the bilateral shin splints condition.  


Painful Feet.  According to STR and the MEB NARSUM, the CI’s painful feet condition began in March 2001 when she complained of a painful bunion on her right foot.  X-rays of her right foot showed hallux valgus and pes planus deformity.  In March 2002 she complained of bilateral foot pain and was diagnosed with plantar fasciitis and hammer toes.   

During the 22 November 2002 and 29 April 2003 MEB examination (recorded on DD Forms 2807 and 2808), 13 and 8 months, prior to separation, the CI reported she had foot problem, but made no specific complaint  Physical examination showed mild symptomatic pes planus.  

The 27 November 2002MEB NARSUM examination, 13 months prior to separation, noted the complaint of bilateral foot pain.  In April 2001 she was referred to podiatry where she was treated with a toe-spacer, arch supports, and a 30 day profile.  She had a history of pes planus deformity.  In March 2002, the CI was diagnosed with plantar fasciitis and hammer toes and this was treated with ice, massage, and Motrin.  She was later prescribed orthotics, and referred for surgery.  In February 2003 she had bunion surgery on the right foot.  It was noted that the CI was diagnosed with hallux valgus in 1997 and was followed then by podiatry.

Physical examination of the right foot showed “hard prominence on dorsal medial aspect of 1st metatarsal head with lateral deviation of the hallux which abuts the 2nd toe.  The 1st metatarsal joint had dorsiflexion of 50 degrees, and 20 degrees of plantar flexion “without discomfort or crepitus.”  The left 1st metatarsal joint had “full ROM.”  The examiner documented that the bilateral foot condition existed prior to service and that the condition was not service aggravated.

At the 9 July 2004 VA C&P evaluation, performed 7 months after separation, the CI reported she had foot pain and swelling in the bilateral plantar aspects of the feet which traveled to the lateral aspect of the heel and up to back of the calf. 
 
Physical examination showed full ROM of the bilateral ankles (20/20 degrees dorsiflexion and 45 degrees plantar flexion).  The examiner noted “no obvious bony deformities…there is no pes planus on deep palpation of the plantar aspect of the foot.”  However, the examiner noted X-rays of bilateral feet on that day showed mild pes planus and mild deformity of the right 1st metatarsal head.

The panel directed attention to its rating recommendation based on the above evidence.  The PEB did not rate the painful feet due to pes planus and hallux valgus condition as it determined the condition existed prior to service.  Although not rated, they coded is analogously as 5099-5003 (degenerative arthritis), citing normal progression without permanent service aggravation.  The VA rated the painful feet condition 10% for each foot (right 10% and left 10%) the right foot coded 5280 (unilateral hallux valgus), and the left foot coded 5284 (other foot injury) based on the VA C&P examination 7 months after separation.  

The Panel reviewed the available evidence and noted the NARSUM documented that the CI’s feet condition existed prior to service; however, this was not demonstrated in the STR.  The Report of Medical Examination dated December 1996 noted the CI indicated she had no problem with her feet.  The examiner noted the examination of each foot was normal.  However, normal arch and pes cavus were both a noted finding.  The record also demonstrated that the condition of claw foot, acquired (pes cavus-extremely high arch and the opposite of pes planus) was listed on the Master Problem List in April 2000, and continued to appear on the problem list.  However, during the February 2000 Report of Medical Examination, the examiner documented “normal feet” and normal arch.  In May 2001, STR showed the diagnosis of pes planus and hallux valgus documented in the orthopedic clinic note, and the CI was prescribed arch supports.  There was no documentation that this condition existed prior to service other than the NARSUM.  Additionally, the STR consistently documented the CI’s feet problems began in 2001.  Based on this evidence, panel members agreed a determination of EPTS could not be upheld.

The Panel next proceeded with the rating recommendation.  Notes in the record demonstrated that the right foot was worse than the left foot; however, that observation was not documented in the NARSUM, or C&P, or CS, or the Profile.  Therefore, panel members concluded, each extremity was separately unfitting.  

The panel then proceeded to the rating of the left foot.  The last treatment entry related to the left foot was dated 17 months prior to separation when the CI complained of pain on the top of her left foot.  There was no indication of inflammation.  She had plantar fasciitis 19 months prior to separation and no recurrence.  The NARSUM documented full ROM and recorded no abnormality of the left foot.  The panel considered a rating under 5003 code.  A compensable rating of 10% under 5003requires the presence of limitation of motion of affected parts, or degenerative arthritis, neither of which was supported by the evidence.

Pain on motion was not documented at the NARSUM or C&P examination, and a compensable ROM was not recorded at either examination.  The panel agreed the left foot condition did not rise to a level of compensability under §4.59 or §4.40.  The panel also agreed that the left foot was not compensable under the 5276 (flat foot acquired) since this condition was mild and a 10% rating requires evidence of moderate disability, which was not reflected in the STR.  Panel members concluded, the condition of the left foot did not rise to the compensable level under any code, and therefore, a 0% disability rating is recommended.

The panel next considered the right foot.  The panel agreed a 10% rating and no higher was justified under the 5003 for limitation of motion and painful motion with function loss, IAW VASRD §4.59 or §4.40, and based on the NARSUM and CS.  The panel found no pathway to a higher rating under any other applicable code.

The panel next considered the 5280 code (hallux valgus, unilateral.  A 10% rating is justified if there was resection of metatarsal head.  Based on the evidence, panel members concluded, the right foot pathology was best reflected under the 5280 code for hallux valgus as described in the NARSUM.  Panel agreed the 10% rating and no higher was justified for the right foot condition.  There was no route to a higher rating.  

After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the Board recommends a disability rating of 0%, coded 5003 for the left foot, and a 10% rating for the right painful feet condition, coded 5280

Contended PEB Conditions:  Right Hip Pain.  The panel’s main charge is to assess the fairness of the PEB’s determination that the contended condition was not unfitting.  The contended condition was not profiled or implicated in the commander’s statement.  There was no performance-based evidence from the record that the condition significantly interfered with satisfactory duty performance at separation.  After due deliberation, the Board concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition and so no additional disability rating is recommended.  







BOARD FINDINGS:  In the matter of the LBP condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  In the matter of the bilateral shin splints condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  
In the matter of the painful feet condition, the panel recommends a disability rating of 10%, coded 5280 IAW VASRD §4.71a.  

In the matter of the contended right hip pain conditions, the panel recommends no change from the PEB determination as not unfitting.  

There are no other conditions within the panel’s scope of review for consideration.  

The Board recommends that the CI’s prior determination be modified as follows, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Mechanical Low Back Pain
5299-5295
10%
Chronic Bilateral Shin Splints
5099-5022
0%
Bilateral Feet Pain
5099-5003
10%
COMBINED
20%



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20151212, with attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record












AR20170013280, XXXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXXX:

	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found that your disability rating should be modified but not to the degree that would justify changing your separation for disability with severance pay to a permanent retirement with disability.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed) and I accept its recommendation.  This will not result in any change to your separation document or the amount of severance pay.  A copy of this decision will be filed with your Physical Evaluation Board records.  I regret that the facts of the case did not provide you with the outcome you may have desired.
  
	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction. 

	A copy of this decision has also been provided to the Department of Veterans Affairs and to the counsel you listed on your application, XXXXXXXXXXXXXXXXXXX.

Sincerely,	
Enclosure	



