





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXX	CASE:  PD-2016-00197
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060801


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Health Care Specialist, medically separated for “malunion of [the] left femur” and “leg shortening” rated 20% and 0%, respectively, with a combined disability rating of 20%.


CI CONTENTION:  The CI contends that he should have received a higher rating.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service and when specifically requested by the CI, those conditions identified by the PEB, but determined to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review and any contention not requested in this application may remain eligible for future consideration by the Board for Correction of Military Records.  Furthermore, the panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections, where appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence for application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards to the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions.  That role and authority is granted by Congress to the Department of Veterans Affairs, operating under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of the disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20060612
VARD - 20061227
Condition
Code
Rating
Condition
Code
Rating
Exam
Malunion of [the] Left Femur…
5255
20%
S/P Left Hip Fracture… Residual Left Leg Shortening
5255
30%
20061128
Leg Shortening
5275
0%




Vitiligo
Not Unfitting
Vitiligo
7823
10%
20061128
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  40%


ANALYSIS SUMMARY:  

Malunion of the Left Femur.  According to the service treatment record (STR) and the Medical Evaluation Board (MEB) narrative summary (NARSUM), the CI’s left hip condition began on 12 May 2004 after a hard parachute landing.  The next day he was placed on a 2 week profile.  By 1 June 2004, the hip pain had not improved.  On 22 June 2004, a bone scan demonstrated a femoral neck fracture.  X-rays of the left hip on 13 August 2004 showed findings consistent with stable to slightly worsening of the left femoral neck stress fracture, while on 17 August 2004 X-rays showed a likely partial nonunion of the left femoral neck fracture with proximal displacement versus impaction.  Computerized tomography (CT) demonstrated a femoral neck impaction fracture.  Early avascular necrosis (AVN) (osteonecrosis or death of bone) could not be conclusively ruled out.  Follow–up X-rays of the left hip demonstrated foreshortening of the left femoral neck and sclerosis (hardening of the bone at the joint surface). Magnetic resonance imaging (MRI) on 2 November 2004 revealed findings consistent with malunion of a previous subcapital left femoral fracture (fracture extends through the junction of the head and neck of the femur) with areas consistent with AVN in the femoral head and a contusion versus a nondisplaced fracture of the superior lateral labrum.  An orthopedic consultant offered surgical options to address the malunion with concomitant AVN.  On 28 December 2004, the CI underwent a left subtrochanteric (zone extending from the lesser trochanter to 5 cm distal to the lesser trochanter) valgus derotational osteotomy with a blade plate of the femoral head in order to correct the malunion.  On 31 May 2005, the CI underwent a left free vascularized fibular graft to the left femoral head to repair the area of AVN of the left femoral head.  His postoperative course was marked by some mild interval medial collapse of the femoral head, but the weight bearing portion remained congruent and round.  Postoperatively, the CI had some pain.  X-rays dated 26 October 2005 demonstrated remodeling of the left proximal femur and near-anatomic alignment.  At 6 months postoperatively he had 0/10 pain and no complaints.  On examination he had an essentially non-antalgic gait, but his left hip was somewhat stiff.  Flexion was 100 degrees (normal 125), external rotation 45 degrees (normal 45), internal rotation 5 degrees, and adduction 20 degrees (normal 45).  The CI was released to walk unassisted and to avoid any running, jumping, or impact activities on the left hip. 

During the 10 January 2006 MEB examination (recorded on DD Forms 2807-1 and 2808), 7 months prior to separation, the CI reported that his “left leg was impaired due to injury and loss of fibula.”  Physical examination showed decreased range of motion (ROM) with internal rotation and flexion.  There was no pain with palpation laterally and no crunching, grinding or ratcheting.  However, he was noted to have an antalgic limp.  

The 10 January 2006 MEB NARSUM examination, noted complaints of chronic pain in his left hip and left fibula area which worsened with walking.  Physical examination showed pain throughout all ROMs and an antalgic limp.  ROM measurements on 21 January 2006 were flexion of 75 and 67 degrees, extension of 17 degrees, internal rotation of 7 degrees, external rotation of 27 degrees, abduction of 28 degrees (normal 45), and adduction 10 degrees.  The examiner opined “[t]he avascular necrosis will lead to chronic hip pain and will likely require hip replacement surgery at a later date.”  

At a 2 March 2006 chiropractic clinic visit, the chiropractor noted that the CI’s left leg was 2-3 cm shorter than the right and that the CI wore a heel lift.  On 23 March 2006 the orthopedic surgeon, who operated on the CI in December 2004 and May 2005, indicated that because of the AVN and the malunion, the CI had a persistent marked disability of the left hip.

At the 28 November 2006, VA Compensation and Pension (C&P) evaluation, 3 months after separation, the CI reported loss of the left fibula secondary to surgical removal for repair of the left hip with left leg shortening and left femoral neck malunion with a loss of ROM of the left leg and arthritis of the left hip.  Physical examination showed the CI’s posture and gait were normal and he did not use an assistive device for ambulation.  The left tibia was normal and the left fibula had the middle of the shaft absent.  Both proximal and distal aspects of the fibula were still present.  Leg length on the right was 95 cm and on the left was 93 cm.  There was no heat, redness, swelling, effusion or drainage of the left hip.  ROM measurements were flexion of 90 degrees, extension of 20 degrees, external rotation of 15 degrees, abduction of 40 degrees and adduction of 20 degrees.  All ROM movements except external rotation were limited by pain  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the left hip condition 20%, coded 5255 (femur impairment), citing  degenerative changes in the left hip illustrating moderate malunion grafted with fibula, and he will eventually need a total hip replacement.  The VA rated the left hip condition 30% coded 5255, based on the VA C&P examination 3 months after separation, citing marked disability of the left hip.  Members noted there was no significant thigh limitation of extension (code 5251), flexion (code 5252), or thigh impairment (code 5253).  The panel then discussed whether the femur impairment (code 5255) represented moderate or marked hip disability at the time of separation.  Members agreed that the CI at the time of separation had at least moderate hip disability and noted that the MEB was silent on left leg shortening (see below), while the PEB adjudicated left leg shortening as a separate unfitting diagnosis and rated it 0% because it did not meet minimal rating criteria.  On the other hand the VA rating explanation included the leg shortening as a component of the disability in determining its severity.  The majority of panel members agreed that the leg shortening, when combined with the history of trauma, the femur fracture and subsequent ASD, the surgical procedures, and postoperative degenerative changes, along with the prognosis for a future total hip replacement that was deferred because of the CI’s age, all contributed to the overall unfitness of the left femur condition and was consistent with marked hip disability.  Furthermore, the very orthopedic surgeon who performed the two surgical procedures on the CI stated in no uncertain terms that the CI had “a persistent marked disability of the left hip,” a view shared by the VA when it rated the CI’s condition at 30% for marked hip disability despite a non-antalgic gait and no need of an assistive device.  After a long discussion and due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority recommends a disability rating of 30% for the left femur impairment, coded 5255.  

Leg Shortening.  On 9 December 2004 the CI reported he noticed a leg length discrepancy with the left leg being somewhat shorter than the right leg.  The 10 January 2006 MEB NARSUM examination, 7 months prior to separation, noted complaints of chronic pain in his left hip and left fibula area.  Physical examination showed the CI was able to walk unaided.  Leg length discrepancy was not addressed.  On 21 February 2006 the CI was noted to have low back pain (not in the scope of proceedings) secondary to leg length discrepancy associated with the femoral neck fracture.   Also on 21 February 2006 and on 28 February 2006 the CI was noted to have unequal leg length and foot inserts were molded to provide longitudinal arch support.  A chiropractor observed the left leg was 2-3 cm shorter than the right and the CI wore a heel lift and had received orthotics.  

At the 28 November 2006, VA Compensation and Pension (C&P) evaluation, 3 months after separation, the CI reported left leg shortening and “loss of fibula,” which was the harvest site of bone for repair of the left hip.  Physical examination showed leg length on the right was 95 cm and on the left 93 cm.  The CI’s posture and gait were normal and he did not use an assistive device for ambulation.  An orthopedic note dated 13 March 2007, 7 months post-separation, indicated the CI reported he was told he had lost about 2 cm of leg length and as a result he had difficulty with ambulation.   However, he did not wear his shoe lift as he should have, but it did not really bother him too much.  On examination he had a 1.5 cm leg length inequality through his femur on the left.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the leg shortening condition 0%, coded 5275 (bones, of the lower extremity, shortening of), citing 2 cm does not meet minimal rating criteria.  The VA rated the residual left leg shortening condition as a component of status post left hip fracture 30% (see above), coded 5255 based on the VA C&P examination 3 months after separation.  Members noted that a rating of 10% requires shortening of 1¼  to 2 inches (3.2 cm to 5.1 cm); however, measurements ranged from 1.5 cm to 2 cm and a chiropractor estimated the shortening between 2 cm to 3 cm.  Therefore, failure to achieve the minimal criteria for a 10% rating as noted by the PEB was correct.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded that there was insufficient cause to recommend a change in the PEB adjudication for the leg shortening condition. 

Contended PEB Condition:  Vitiligo.  The panel’s main charge is to assess the fairness of the PEB’s determination that the contended condition was not unfitting.  The contended condition was not profiled or implicated in the commander’s statement or judged to fail retention standards.  The CI had a history of vitiligo (loss of pigment) of his hands and elbows.  At the VA examination the examiner noted the vitiligo involving the elbows and hand on both dorsal and volar aspects approximately 30% of the exposed areas, and 15% of the whole body.  A note dated 11 December 2007, 15 months post separation, indicated the vitiligo had not caused the CI any problem and he did not want a dermatology appointment at that time.   There was no performance-based evidence from the record that the condition significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition and so no additional disability rating is recommended.  


BOARD FINDINGS:  In the matter of the left hip condition, the panel majority recommends a disability rating of 30%, coded 5255 IAW VASRD §4.71a.  The single voter for dissent recommends no re-characterization and elected not to submit a minority opinion.   In the matter of the left leg shortening condition, the panel unanimously recommends a disability rating of 0%, coded 5275 IAW VASRD §4.71a.  In the matter of the contended vitiligo condition, the panel unanimously recommends no change from the PEB determination as not unfitting.  There were no other conditions within the panel’s scope of review for consideration.  

The panel recommends that the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  


CONDITION
VASRD CODE
PERMANENT RATING
Left Femur Malunion
5255
30%
Leg Shortening
5275
0%
COMBINED
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20160401, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record










AR20170014134, XXXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXXX:

	I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					      
Enclosure	

