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DEPARTMENT  OF THE NAVY
SECRETARY OF THE NAVY COUNCIL OF REVIEW BOARDS 720 KENNON STREET SE STE 309
WASHINGTON NAVY YARD DC 20374-5023
 







IN REPLY REFER TO

1850
CORB:003
12 Feb 20

From: To:
 Director, Secretary of the Navy Council of Review Boards 
PD-2016-01056 

Subj:	PHYSICAL DISABILITY BOARD OF REVIEW (PDBR)

Ref:	(a) DoDI 6040.44
(b) PDBR ltr of 18 Oct 18

	Pursuant to reference (a), the PDBR reviewed your case and forwarded its recommendation (reference (b)) to the Department of the Navy for appropriate action.


	On 31 January 2020, the Assistant Secretary of the Navy took action in your case by accepting the correct recommendation of the PDBR.	Accordingly, your records will be corrected to reflect an increase in the disability rating awarded by the Physical Evaluation Board from 10 to 40 percent with assignment to the Permanent Disability Retired List.


	The Assistant Secretary's determination, which represents final action in your case by the Department of the Navy, was sent to the office of the Deputy Commandant, Manpower and Reserve Affairs, for correction of your records as stated above.	You will be notified once those changes are complete.

RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXX		CASE: PD-2016-01056 BRANCH OF SERVICE: MARINE CORPS	SEPARATION DATE: 20041115


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E3, Engineer Equipment Operator, medically separated for “pes planus, bilateral” with a disability rating of 10%.


CI CONTENTION: “Chronic low back pain. Pes planus bilateral.” The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20040928
VARD - 20041223
Condition
Code
Rating
Condition
Code
Rating
Exam
Bilateral Pes Planus
5276
10%
Left Foot Hallux Valgus, Pes Planus, and Plantar Fasciitis Status Post Right Foot Injury
5299-5284
10%
20040826
Bilateral Bunions
Cat II




Chronic Low Back Pain Syndrome
Cat III
Thoracic and Lumbar Strain
5237
20%
20040826
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS: 60%

ANALYSIS SUMMARY:

Bilateral Pes Planus (PP). The PEB combined the Category I bilateral PP condition under a single disability rating, coded 5276 and rated 10%. The PEB also adjudicated bilateral bunions (also called hallux valgus [HV]), as a Category II condition, one that is not separately unfitting and does not contribute to the unfitting condition. The impairment due to the unfitting Category I and Category II conditions was foot pain and refers to the same disability (foot pain) and is not



separately ratable IAW VASRD §4.14 (avoidance of pyramiding). This approach by the PEB (to combine Category I conditions) not uncommonly reflected its judgment that the constellation of conditions was unfitting, and there was no need for separate fitness adjudications. The panel’s initial charge in this case was therefore directed at determining if combining conditions under a single rating was justified in lieu of separate ratings. When considering a separate rating for each condition, the panel considers each bundled condition to be reasonably justified as separately unfitting unless a preponderance of evidence indicates the condition would not cause the member to be referred into the DES or be found unfit because of physical disability. When the panel recommends separate fitness recommendations in this circumstance, its recommendations may not produce a lower combined rating than that of the PEB. The evidence for the each foot condition is presented together with attendant recommendations regarding separate unfitness, and separate rating if indicated.

According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s bilateral PP condition began gradually without specific trauma. In June 2003 the CI reported pain in both feet with any weight-bearing activities. He was treated with medications, wider boots and orthotics without relief. During the 18 June 2004 MEB examination (recorded on DD Forms 2807-1 and 2808), 5 months prior to separation, physical examination showed bilateral bunions. The non-medical assessment (NMA) completed on the same day did not specifically identify the CI’s medical conditions but indicated the CI was “not able to complete a myriad of physical tasks from daily physical fitness, lifting…of any type or completing tasks of his assigned billet with the heavy equipment section.” The 30 August 2004 MEB NARSUM determined the CI fell below retention standards due to the limitations of his combined bilateral PP and bunion conditions. Additionally, an entry on the JDETS work card dated 28 September 2004 indicated the CI was unfit due to the foot conditions.

At the 26 August 2004 VA Compensation and Pension (C&P) examination, 3 months before separation, the CI reported bilateral bunions, flat feet, and pain on the bottoms of both feet with mild relief from arch supports. The CI reported pain at rest but aggravated by walking; he denied weakness, swelling or fatigue. He also reported pain on the top of the right foot due to a heavy object falling on his foot in 2002. He reported he had not missed work due to the foot conditions. Physical examination showed a normal gait. There was no sign of abnormal weight bearing on the feet such as callosities, break down or unusual show wear. The CI did not use any assistive device for ambulation. There was painful motion of the right foot but no swelling, weakness, or muscle atrophy of the feet. Mild bilateral PP without valgus of the foot or forefoot or mid-foot malalignment was noted along with inward rotation of the heel and talus without marked pronation. Palpation of the bottom of both feet caused moderate pain; palpation of the top of the right foot caused mild pain. The Achilles tendons were aligned. There was mild pain with palpation of the metatarsal heads of the great toes. Bilateral HV was confirmed. There were no other foot or toe deformities noted. Bilateral foot X-rays (including weight bearing) showed bilateral HV and mild flattening of the arch of the right foot, but not the left.

The 30 August 2004 MEB NARSUM examination, 3 months prior to separation, noted complaints of pain in both feet. Physical examination showed a bilateral flat foot condition, with pronation upon weight bearing, and eversion of the hindfoot. There were “moderate to significant” HV of both feet, which were tender, swollen, and red. There were hammertoes of toes two through five, bilaterally. Weight bearing X-rays of the feet were consistent with PP and large bunions.

Directing attention to its recommendations, the panel first considered if the bilateral foot condition met the panel’s threshold for separate rating (as elaborated above). The panel concluded there was not a preponderance of evidence in the service records which overcame the panel’s presumption that the each of the bundled PP conditions was reasonably considered separately unfitting. The panel then considered its rating recommendation for the unfitting foot conditions at the time of separation.  The PEB rated the bilateral PP condition 10%, coded 5276
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(flatfoot, acquired). As noted above, the PEB also adjudicated a Category II condition of bilateral bunions that is not separately unfitting and is not separately ratable IAW VASRD §4.14. The VA rated HV, PP, and plantar fasciitis (PF) of each foot (and status post right foot injury) 10%, both coded 5299-5284 (analogous to other foot injury).

There was evidence of pain on manipulation and use of the feet to support a 10% rating under 5276 for moderate PP whether unilateral or bilateral. There was no evidence of severe PP of either foot with objective evidence of marked deformity, swelling on use, or characteristic callosities for a higher rating of either foot. There was no evidence of severe HV, equivalent to amputation of the great toe for a 10% rating for each foot under that code (5280).

Panel members noted that at the pre-separation C&P examination, there was tenderness of the soles of both feet consistent with PF of each foot, which commonly occurs with flat feet, and was diagnosed by the VA examiner. There was evidence of multiple conditions of each foot (PP, HV, PF) according to the VA examination, and hammertoes of all toes according to the MEB NARSUM examination, to support an analogous use of 5284 to rate each foot 10%. There was no evidence in record to support characterizing the CI’s foot disability as “moderately severe” for higher rating under 5284 based on the presence of a normal gait at the VA examination.

The panel also considered if rating the PF analogously to 5310 (group X muscle injury (includes the PF) IAW VASRD §4.73 (muscle injuries) supported a higher rating. The rating criteria for 5310 are also subjective and comparable to the ratings under 5284. A 10% rating could be achieved for each foot with 5310 for “moderate” injury, but by similar reasoning as noted for the 5284 criteria, the panel did not find the evidence supports rating each foot as “moderately severe” under this code. The panel considered other VASRD foot codes, but all were less applicable and/or not advantageous for rating. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating for the bilateral PP condition as follows: an unfitting left foot condition and an unfitting right foot condition, both rated 10%, and both coded 5299-5284.

Contended PEB Condition: Chronic Low Back Pain Syndrome. The panel’s main charge is to assess the fairness of the PEB determination that the contended condition was not unfitting. According to the STR and the MEB NARSUM the CI’s back condition began in approximately 2002 gradually, without specific trauma. In October 2003 the CI was evaluated by orthopedics for recently worsened back pain when he awoke one morning. An MRI showed a transitional vertebra at the lumbosacral junction (normal variant) and a borderline congenitally narrow spinal canal, without significant degenerative disc disease, spinal canal stenosis, or neuroforaminal (area through which the spinal nerves exit) narrowing.

The 19 December 2003 limited duty form (LIMDU) indicated limitations of no running, jumping, marching, or physical fitness testing for a period of 8 months specifying lower back pain.  The  18 June 2004 NMA did not specifically identify the CI’s medical conditions but indicated the CI was “not able to complete a myriad of physical tasks from daily physical fitness, lifting…of any type or completing tasks of his assigned billet with the heavy equipment section,” and these overlapped with the physical limitations noted on the LIMDU for the back condition.

At a pain clinic follow-up examination on 16 June 2004, 5 months before separation, the CI reported only a few days improvement after two epidural injections, and that his back pain had worsened due to increased activity while moving. Physical examination showed a normal gait. There was tenderness to the lumbar spine without muscle spasm. Back flexion was “limited to about 50 degrees.” The examiner indicated the back range of motion (ROM) as lumbar spine, but there was no other indication that isolated lumbar ROM was measured. Extension and bilateral rotation were painful.
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During the 18 June 2004 MEB examination physical examination showed tenderness of the lumbar spine with muscle spasm. There was full flexion, extension and lateral flexion. The 30 August 2004 MEB NARSUM examination, 3 months prior to separation, noted complaints of constant back pain. Physical examination showed “near normal” ROM and slight tenderness of the lumbar muscles. The MEB NARSUM examiner noted that detailed evaluation by the pain clinic was also nonspecific. The 4 July 2004 MEB NARSUM determined the CI fell below retention standards due to his limitations from the back condition which prevented him from running, performing impact activities, repetitive bending or heavy lifting. The panel noted that the contended condition was noted on the LIMDU, implicated in the NMA and judged to fail retention standards. The panel concluded there was a preponderance of evidence that the back condition was unfitting at separation and eligible for disability rating.

At the 26 August 2004 C&P examination the CI reported constant low back pain with occasional radiation down the lower extremities, and occasional numbness and tingling of the legs. He reported the pain was aggravated with activity, relieved by resting and/or medications, and during a flare-up he could function. He reported that bed rest was recommended by a physician for a total duration of 4 days in the past year. Physical examination showed normal spinal curvatures and normal gait. There was no tenderness or muscle spasm of the spine. Thoracolumbar ROM measured in degrees was flexion 50 and combined ROM of 170 (normal
240) with painful motion. Strength, sensation and reflexes of the lower extremity were normal and straight leg raise testing to elicit radicular symptoms was negative. Thoracic and lumbar spine X-rays showed no significant findings; the transitional lumbosacral vertebra was noted.

The panel directed attention to its rating recommendation based on the above evidence. The PEB adjudicated the back condition as a Category III not unfitting condition. The VA rated the back condition 20%, citing painful flexion of 40 degrees. The panel agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but not greater than 60 degrees) as noted on the pain medicine and pre-separation C&P examinations proximate to separation. There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula. After due deliberation, the panel agreed the preponderance of the evidence with regard to the functional impairment of the back condition favors its recommendation as an additionally unfitting condition for disability rating. It is appropriately coded 5299-5237 and meets the VASRD §4.71a criteria for a 20% rating.


BOARD FINDINGS: In the matter of the bilateral pes planus condition, the panel recommends that each joint be separately adjudicated as follows: an unfitting right pes planus condition and an unfitting left pes planus condition each rated 10%, both coded 5299-5284 IAW VASRD §4.71a. In the matter of the contended chronic low back pain syndrome, the panel agrees it was unfitting and recommends a disability rating of 20%, coded 5299-5237 IAW VASRD §4.71a. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Right Pes Planus
5299-5284
10%
Left Pes Planus
5299-5284
10%
Chronic Low Back Pain Syndrome
5299-5237
20%

COMBINED
40%
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