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From: To:
 


DEPARTMENT  OF THE  NAVY
SECRETARY OF THE NAVY COUNCIL OF REVIEW BOARDS 720 KENNON STREET SE STE 309
WASHINGTON NAVY YARD DC 20374-5023

IN REPLY REFER  TO

1850
CORB:003
30 Aug 18

Director, Secretary of the Navy Council of Review Boards 
PD-2016-01190

Subj:	PHYSICAL DISABILITY BOARD OF REVIEW  (PDBR)

Ref:	(a) DoDI 6040.44
(b) PDBR ltr of 24 Jul 18

	Pursuant to reference (a), the PDBR reviewed your case and forwarded its recommendation (reference (b)) to the Department of the Navy for appropriate action.


	On 24 August 2018, the Assistant Secretary of the Navy (Manpower & Reserve Affairs) accepted the recommendation of the PDBR that no change be made to your characterization of separation or disability rating assigned by the Department of the Navy's Physical Evaluation Board.


	The Secretary's decision on your PDBR application is final and is not subject to appeal or additional review by the Board for Correction of Naval Records.







 

RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW
NAME:  XXXXXXXXXXXXXXXX	CASE: PD-2016-01190
BRANCH OF SERVICE:  NAVY	SEPARATION DATE: 20040715


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E6, Construction Planner and Estimator Specialist, medically separated for “status post [s/p] right knee ACL [anterior cruciate ligament] reconstruction” with a disability rating of 20%.


CI CONTENTION:  “Review all conditions.”  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20040329
VARD - 20040729
Condition
Code
Rating
Condition
Code
Rating
Exam
S/P Right Knee ACL Reconstruction
5099-5003
20%
Right Knee Instability
5257
10%
20040712
S/P Right Knee Osteochondritis Dissecans [OCD] Lesion
Cat II
Residual, Excision of Fibrosarcoma, Right Lower Extremity
7819
0%
20040712
S/P Right Knee Medial Meniscal Tear
Cat II
Post-Traumatic Arthritis, Right Knee
5260-5003
10%
20040712
S/P Left Knee Postoperative Infection with Subsequent Debridement
Cat III
Post-Operative Infection
7820
NSC
20040712
S/P Left Knee ACL Reconstruction
Cat III
Left Knee Instability
5257
20%
20040712
S/P Left Knee Medial Meniscal Tear with Debridement
Cat III
Post-Operative Arthritis, Left Knee
5003
10%
20040712
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 70%


ANALYSIS SUMMARY:
Status Post Right Knee ACL Reconstruction. According to the service treatment record (STR) and the MEB narrative summary (NARSUM), the CI’s right knee condition began in April 2002 during physical training with a twisting, torsional injury. An MRI confirmed a medial meniscal abnormality and a complete ACL tear. On 15 May 2002, he underwent debridement of a posterior horn medial meniscal tear and an abrasion chondroplasty over an osteochondral defect. He subsequently had an ACL reconstruction with a patellar tendon graft on 12 August 2002, but continued to have pain despite physical therapy. Right knee X-rays on 15 October 2002 showed “well consolidated patella and tibial grafts” with no change in hardware placement.

At the 21 November 2002 MEB NARSUM examination, 20 months prior to separation, the CI reported the need for ongoing right knee rehabilitation and a pending left knee surgery for ACL instability (see below). Physical examination showed well-healed surgical sites and no effusion. Anterior drawer and Lachman’s testing (to determine laxity) were negative, and a pivot test was not attempted. There was no varus or valgus instability. Active range of motion (ROM) for flexion was to 125 degrees (normal 140) and extension to 0 degrees (normal).

The 4 November 2003 MEB NARSUM examination, 8 months before separation, noted CI complaints of right quadriceps atrophy and a continued need for physical therapy. Physical examination revealed no effusion or instability, and right knee flexion was to 150 degrees with hyperextension to 3 degrees. Right and left thigh circumferences revealed atrophy, and were measured at 47 cm and 45.5 cm, respectively. On the same day, X-rays demonstrated bilateral degenerative changes and osteophytes involving the patella as well as an effusion on the left. The 7 January 2004 MEB examination (recorded on DD Forms 2807-1 and 2808), 6 months prior to separation, showed a well-healed ACL scar and mild crepitus.

At an orthopedic visit on 5 March 2004, the CI reported “a rubbery feeling and giving way” of the right knee combined with clicking, popping and intermittent swelling. On examination, the right femoral condyle was enlarged and the joint space narrowed. There was marked instability on ACL testing with abnormal Lachman’s and pivot tests. There was also moderate quadriceps/hamstring atrophy and a genu vara (bow leggedness) on the right. The provider diagnosed a failed right knee ACL reconstruction and medial compartment degenerative osteoarthritis, and ordered an ACL brace. Knee X-rays documented genu vara with bilateral degenerative osteoarthritis.

An MRI impression 9 March 2004 indicated an intact ACL graft, degenerative changes of osteoarthritis with resulting subchondral edema in the medial femoral condyle region, and a medial meniscal tear. An orthopedic medical opinion on 10 March 2004 indicated that despite MRI evidence of ACL graft continuity, the CI had clinical laxity, a degenerative type tear of the medial meniscus, and genu vara. Further surgery (an opening wedge medial osteotomy) was discussed as was the likelihood of knee replacements due to progressive degenerative changes.

The 17 March 2004 MEB NARSUM addendum, 4 months prior to separation, noted CI complaints of an unstable right knee. Physical examination showed clinical signs of grade I, up to possibly grade III, instability evidenced by positive anterior drawer, Lachman’s and pivot shift tests. The examiner noted “All of these are consistent with failure of the ACL graft despite the fact that the MRI reading states ‘intact ACL graft.’ This could be secondary to artifact on the MRI (due to the hardware which is in place,) but given his physical findings on exam, I doubt his clinical instability represents anything but right knee failed ACL graft.” Measured ROM was from approximately 135 degrees of flexion to 2 degrees of hyperextension.

At the 12 July 2004 VA Compensation and Pension (C&P) examination, 3 days before separation, the CI reported chronic right knee  changes but no flare ups.        Physical examination showed a
normal gait, with right knee flexion to 135 degrees and extension to 0 degrees. The provider reported some evidence of painful motion on rotation and significant crepitus on flexion and extension. There was mild ligamentous laxity, but no rotational instability. The circumference  of the right thigh was 18½ inches [47 cm] and the left thigh was 17¾ inches [45 cm].

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the s/p right knee ACL reconstruction 20%, analogously coded 5099-5003 (arthritis, degenerative), and additionally rated the s/p right knee OCD lesion and medial meniscal tear as Category II conditions (contribute to the primary unfitting condition but not separately ratable). Members agreed these conditions were intertwined and related to the unfitting Category I condition, and that the overall knee impairment from the listed diagnoses was properly subsumed under the ratings for the knee IAW §4.14 (avoidance of pyramiding). The VA assigned three ratings for the right knee condition based on the C&P examination: 10%, coded 5257 (recurrent knee subluxation or lateral instability), for slight instability; 0%, coded 7819 (benign skin neoplasms), citing a noncompensable examination (condition not in scope of review); and 10%, dual coded 5260-5003 (limitation of flexion of leg and degenerative arthritis), citing painful or limited motion of a major joint or group of minor joints.

The panel observed that while the PEB assigned a 20% rating using code 5099-5003, the VASRD requires “X-ray evidence of involvement of 2 or more major joints or 2 or more minor joint groups, with occasional incapacitating exacerbations.” Members noted that there was a significant increase in instability over time despite the VA examination finding of only mild laxity. However, while the CI had exacerbations of the instability postoperatively, it was not evident in the STR whether the instability was incapacitating. After a very long and detailed review of the STR and discussion of coding alternatives to explain how the PEB could have determined a 20% rating for the right knee condition, it was decided that the 20% rating was subject to change pursuant to PDBR guidelines based on DODI 6040.44 4.e.(4), which states “No reduction of the previously issued combined disability rating will result as a product of this review.” The panel then discussed the contended conditions before determination of the final rating for the right knee condition.

Contended PEB Conditions: Status Post Left Knee Postoperative Infection with Subsequent Debridement of Postoperative Infection; Status Post Left Knee ACL Reconstruction; and Status Post Left Knee Medial Meniscal Tear with Debridement. The panel’s main charge is to assess the fairness of the PEB determination that the contended conditions were not unfitting. The left knee conditions were noted on a limited duty form and implicated in the non-medical assessment, but the commander felt the CI could work as a construction manager with duties “not hampered by his medical impairment (knees)” as they were “limited to walking to/from project sites or handling of construction materials.”

The CI injured his left knee in the summer of 2001, when he landed on his left leg with all his weight while playing basketball and sustained a twisting, torsional injury. An MRI showed a medial meniscal abnormality and a complete tear of the left ACL, and on 20 August 2003, he had an arthroscopic debridement of a medial meniscus tear and ACL reconstruction using a patella tendon graft. On 2 September 2003, the CI was seen for a large knee effusion which was aspirated. However, he became febrile the next day, and a culture was taken from the incision and intravenous antibiotics administered. On 4 September 2003, the culture revealed a bacterial infection and the CI underwent surgery involving a synovectomy, debridement of devitalized and fibrous tissue, open incision and drainage of the knee, lavage, and placement of drains. He had a subsequent joint effusion aspiration on 17 September 2003 and antibiotics were continued.

The MEB NARSUM examiner documented an effusion of the left knee (1-2 cc) but no evidence of instability, although a pivot shift test was deferred. Measured ROM was from 0-130 degrees with pain beyond 130 degrees, and X-rays confirmed the effusion as well as degenerative changes
with osteophytes involving the patella; physical therapy was carried out thereafter. A left knee MRI on 9 March 2004 showed tibial and femoral changes from prior surgery with joint space narrowing and mild to moderate medial articular spurring consistent with moderate degenerative changes. On 10 March 2004, the orthopedic surgeon indicated the left knee was stable; however, the CI had bilateral genu vara that would require an opening wedge medial osteotomy to correct the abnormal positioning. The MEB NARSUM addendum documented well- healed incisions and indicated the CI’s left knee showed at least 1+ instability based on anterior drawer testing. A high tibial osteotomy was offered for severe arthritic findings and genu varum, but the CI declined additional surgery.

At the C&P examination, the CI reported chronic left knee problems, but no flare ups, and was fitted with bilateral braces to protect his cruciate ligaments. Physical examination revealed a normal gait, well-healed surgical incisions, and no effusion. There was moderate crepitus and large spurs on the medial femoral condyle, and Lachman’s testing was positive (grade II) with moderate ACL and some medial collateral ligament laxity with a tendency toward rotational instability.  Measured ROM was 0-135 degrees with no evidence of painful motion.

After due deliberation, the panel agreed the preponderance of the evidence with regard to the left knee functional impairment s/p left knee medial meniscal tear with debridement favors its recommendation as an additionally unfitting Category I condition for disability rating. It is appropriately coded 5259 and meets the VASRD §4.71a criteria for a 10% rating. Members agreed that the s/p left knee ACL reconstruction and s/p left knee postoperative infection with subsequent debridement were additional Navy Category II conditions which were intertwined and related diagnoses to the unfitting Category I condition and appropriately subsumed under the rating for the left knee IAW §4.14 (avoidance of pyramiding).

Since the panel determined the left knee condition to be independently unfitting and warranted a 10% rating, members then revisited the rating for the s/p right knee ACL reconstruction, and agreed that the PEB’s 20% rating using code 5099-5003 was not applicable in the absence of documented incapacitating episodes. After much deliberation, the panel majority felt that since the PEB used code 5099-5003, the right knee condition could only be rated 10%, since using code 5257 would be inconsistent with PDBR guidelines because instability was neither determined by the PEB nor requested by the CI. Furthermore, the C&P examination, which was most proximate examination to separation, only noted mild instability, which was rated 10%, and provided no benefit to the CI. Therefore, the panel majority favored a 10% rating for the right knee, coded 5099-5003, and a 10% rating for the left knee, coded 5259, which met the aforementioned DoDI 6040.40.e.(4) guidelines for no reduction of a previously issued combined disability rating.


BOARD FINDINGS: In the matter of the status post right knee ACL reconstruction condition, the panel majority recommends a disability rating of 10%, coded 5099-5003 IAW VASRD §4.71a. The single voter for dissent submitted the appended minority opinion. In the matter of the contended status post left knee medial meniscal tear with debridement condition, the panel agrees it  was unfitting and  recommends a  disability  rating  of  10%,  coded  5259  IAW VASRD
§4.71a; and that the status post left knee ACL reconstruction and postoperative infection with subsequent debridement are Category II conditions. There are no other conditions within the panel’s scope of review for consideration. Because the panel majority’s recommendation for a combined 20% disability rating does not change the PEB’s rating, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.


Minority Opinion. The minority voter recommends a 20% rating for the status post right knee ACL reconstruction condition. While the PEB may have inadvertently used code 5099-5003 without having identified incapacitating episodes, nevertheless, the right knee condition clearly and unequivocally warrants a 20% rating. The CI had undergone a right knee ACL reconstruction, but unfortunately it was determined by an orthopedic surgeon to have failed with resultant residual clinical instability.

That is where the challenge of determining a fair and accurate rating begins since not only did the CI have instability, but he also had painful motion without a limitation of motion, a probable residual tear post debridement or a new meniscal tear, an enlarged femoral condyle, and genu vara. Furthermore, the CI was offered a high tibial osteotomy procedure to alleviate and/or mitigate a portion of the spectrum of right knee findings that as a whole represent at least a moderate knee disability. That presumably was the PEB’s intent in assigning a 20% rating to the right knee condition. The question is then how that rating can be achieved. Initially, using code 5257 was considered but there seemed to be a disparity between the orthopedic examiner who clearly stated the CI had a failed ACL reconstruction and the VA examiner, who noted only mild instability. Even if instability were considered, a dual rating option in this case IAW current PDBR guidelines is not a viable option. However, analogous code 5299-5262 (tibia and fibula, impairment of: malunion of: with moderate knee or ankle disability) is a practicable option since the CI was recommended to have a high tibial osteotomy which indicates at least a moderate disability. This is also in concert with VASRD §4.20, which states in part: “it will be permissible  to rate under a closely related disease or injury in which not only the functions affected, but the anatomical localization and symptomatology are closely analogous;” and VASRD §4.7 (higher of two ratings), which states “Where there is a question as to which of two evaluations shall be applied, the higher evaluation will be assigned if the disability picture more nearly approximates the criteria required for that rating. Otherwise, the lower rating will be assigned.” And of course, because the PEB adjudicated the right knee disability at 20% where symptoms and clinical findings were present to support the rating, but selected a code where no actual explicit evidence of incapacitating episodes were documented, the applicability is most importantly supported by VASRD §4.3 (resolution of reasonable doubt), which states: “It is the defined and consistently applied policy of the Department of Veterans Affairs to administer the law under a broad interpretation, consistent, however, with the facts shown in every case. When after careful consideration of all procurable and assembled data, a reasonable doubt arises regarding the degree of disability such doubt will be resolved in favor of the claimant.”
Therefore, the minority voter recommends the Board Findings be revised as follows:
In the matter of the status post right knee ACL reconstruction condition, the panel recommends a disability rating of 20%, coded 5299-5262 IAW VASRD §4.71a. The status post right knee osteochondritis dissecans lesion and status post right knee medial meniscal tear are Navy Category II conditions. In the matter of the contended status post left knee medial meniscal tear with debridement condition, the panel agrees it was unfitting and recommends a disability rating of 10%, coded 5259 IAW VASRD §4.71a. The status post left knee ACL reconstruction and status post status post left knee postoperative infection with subsequent debridement of postoperative infection conditions are Navy Category II conditions. There are no other conditions within the panel’s scope of review for consideration. Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:
CONDITION
VASRD CODE
PERMANENT RATING
Status Post Right Knee ACL Reconstruction
5299-5262
20%
Status Post Left Knee ACL Reconstruction
5259
10%

COMBINED W/ BLF
30%




