





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2016-01665
BRANCH OF SERVICE:  Navy 	SEPARATION DATE:  20040603


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E4, Electricians Mate, medically separated for “bronchial asthma” with a disability rating of 10%.  


CI CONTENTION:  No specific contention made.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20040209
VARD - 20050422
Condition
Code
Rating
Condition
Code
Rating
Exam
Bronchial Asthma
6602
10%
Asthma
6602
0%
20040506
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  30% 


ANALYSIS SUMMARY:  

Bronchial Asthma.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s asthma symptoms began in July 2002.  A clinical encounter on 18 March 2003, indicated she was frequently utilizing an inhaled bronchodilator both before and after physical training, and the disposition at that time was to add Flovent (inhaled anti-inflammatory) to her daily treatment.  The first clinical entry noting Flovent as a current medication was on 22 April 2003.  In October 2003, the CI had a positive methacholine challenge test which was consistent with an asthma diagnosis; a chest X-ray was normal.  The inhaled Flovent dosage was increased and Singulair (oral bronchodilator) was also added to the treatment regime for one month.  Upon discontinuing the Singulair in November 2003, “high doses of Flovent [were] maintained.”  
At the 19 November 2003 pulmonology visit, the provider noted that despite physical restrictions and various changes in medication, the CI continued to have respiratory symptoms consistent with asthma, and initiated a treatment plan for discontinuing the Flovent and beginning Advair (inhaled anti-inflammatory).  At the MEB NARSUM examination, performed on the same day by the same pulmonologist, 6 months prior to separation, the CI endorsed persistent adverse respiratory symptoms with increased aerobic activity.  Physical examination was normal and the provider noted that in October 2003, the CI “had been placed on Flovent by her command as well as the albuterol.”  On a self-reported medical assessment (DD Form 2697), dated 2 December 2003, the CI listed one bronchodilator (albuterol) and two inhaled anti-inflammatories (Flovent and Advair) as current medications.  

On 18 December 2003, the same pulmonologist noted a plan to continue both the Flovent and albuterol, and on 11 February 2004 (2 days after the PEB and 4 months prior to separation), documented Flovent and albuterol as current medications.  The lungs were clear with no coughing, and the provider directed the CI to return to the clinic 2 months later for follow-up. However, there were no STR entries indicating she attended a subsequent appointment.    

At the 6 May 2004 VA Compensation and Pension (C&P) examination, 1 month before separation, the CI reported no additional adverse complaints.  Physical examination and pulmonary function test (PFT) results were normal, with no comment was made regarding any asthma-related medication.  Under “specific history for asthma,” the provider stated the CI “did not require blood thinners, oxygen, antibiotics or steroids.”  The final diagnosis was exercise-induced asthma.   

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the asthma 10%, coded 6602 (asthma, bronchial).  The VA rated the asthma 0%, also coded 6602, based on the C&P examination and citing normal PFT results.  Under VASRD guidelines, a 30% impairment rating stipulates “FEV-1 of 56- to 70-percent predicted, or; FEV-1/FVC of 56 to 70 percent, or; daily inhalational or oral bronchodilator therapy, or; inhalational anti-inflammatory medication.”  Members first agreed that utilization of an inhaled anti-inflammatory (Flovent or Advair) from March 2003 through 11 February 2004, 2 days after the PEB, was clearly supported by the evidence.  However, the panel majority noted no clear documentation of continued use of inhaled anti-inflammatories for the last 4 months of service (until the date of separation on 3 June 2004).  After extensively deliberating over the VA provider’s comment that the CI did not need “blood thinners, oxygen, antibiotics or steroids,” members agreed that as written, its clarity for interpretation of steroid use was ambiguous with no documentation of history, current use, or parenteral (intravenous or injection) treatment.  The panel majority concluded that given a final diagnosis of exercise-induced asthma, along with the elimination of a known driver of adverse symptoms (exercise), lack of pulmonary follow-up after the 11 February 2004 visit, and normal PFT results, the requirement for continued inhaled anti-inflammatory medication would be an unnecessary treatment protocol.  Appropriately, an “as needed” inhaled bronchodilator such as the CI’s prior use of albuterol would best be utilized as a prophylactic treatment regime prior to any sort of exercise and did not meet the threshold for a 30% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority concluded there was insufficient cause to recommend a change in the PEB adjudication for the asthma condition.











BOARD FINDINGS:  In the matter of the asthma condition and IAW VASRD §4.97, the panel majority recommends no change in the PEB adjudication.  The single voter for dissent submitted the appended minority opinion.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel majority recommends no modification or re-characterization of the CI’s disability and separation determination.  



The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20161020, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record  









	


Minority Opinion

Once it was prescribed, the STR clearly documented prescription and continued use of Flovent in every record leading up to the PEB decision on 9 February 2004, as well as 2 days after the PEB decision (at the 11 February 2004 pulmonary examination).  Therefore, the PEB clearly should have rated 30%, and 10% was an inappropriate rating.  There is no documentation that the CI stopped using (or was told to stop using) Flovent.  The C&P examination dated 5 May 2004, 1 month prior to separation, which included the statement, “She did not require blood thinners, oxygen, antibiotics or steroids,” in the “History of Present Illness” section, is the main evidence upon which the majority bases their recommendation for 10% (relative to rating based on medication, as opposed to PFTs).

But it is clear that the CI was prescribed and used Flovent until at least 2 days after the PEB decision, so the VA C&P examiner either meant only parenteral/oral steroids by “…did not require…steroids” (most likely), inaccurately reported the history of treatment, or incorrectly did not consider Flovent to be a steroid (an inhalational anti-inflammatory).  Regardless, the probative value of that examination is diminished due to inaccurate and ambiguous language.  The PEB clearly made the wrong adjudicative decision based upon the evidence used in that decision, and the CI should have been rated 30%.  

The majority error is twofold; first, misinterpreting and relying upon evidence from a poorly written, inaccurate examination to discount the majority of clear, accurate, and unambiguous evidence in the record; and second, using that obviously erroneous evidence (recorded after the PEB decision) to determine the rating the PEB should have adjudicated.

The minority recommends changing the PEB rating to 30% and re-characterizing the medical separation to medical retirement in accordance with VASRD rating standards.


MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
               BOARDS 

Subj:  PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
 
Ref:   (a) DoDI 6040.44

      In accordance with reference (a), I have reviewed the cases listed below and approve the recommendations of the PDBR that the following individual’s records not be corrected to reflect a change in either characterization of separation or in the disability rating previously assigned by the Department of the Navy’s Physical Evaluation Board:

		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USN
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USMC
		- XXXXXXXXXXXXXXXXXX, former USN
		
				

							XXXXXXXXXXXXXXXXXX
	     				                        Assistant General Counsel
						           (Manpower and Reserve Affairs)

