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DEPARTMENT OF THE NAVY
SECRETARY OF THE NAVY COUNCIL OF REVIEW BOARDS
720 KENNON STREET SE STE 309 WASHINGTON NAVY YARD DC 20374-5023






From: To:
 




Director, Secretary of the Navy Council of Review Boards PD-2017-00282
 IN REPLY REFER  TO

1850
CORB:003
12 Feb 20

Subj:	PHYSICAL DISABILITY BOARD OF REVIEW (PDBR)

Ref:	(a) DoDI 6040.44
(b) PDBR ltr of 29 Mar 19

	Pursuant to reference (a), the PDBR reviewed your case and forwarded its recommendation (reference (b)) to the Department of the Navy for appropriate

	Action.


	On 31 January 2020, the Assistant Secretary of the Navy took action in your case by accepting the correct recommendation of the PDBR.	Accordingly, your records will be corrected to reflect an increase in the disability rating awarded by the Physical Evaluation Board from 10 to 40 percent with assignment to the Permanent Disability Retired List.


	The Assistant Secretary's determination, which represents final action in your case by the Department of the Navy, was sent to the Navy Personnel Command for correction of your records as stated above.	You will be notified once those changes are complete.





 
RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXX		CASE: PD-2017-00282 BRANCH OF SERVICE: NAVY	SEPARATION DATE: 20090405


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E4, Hospital Corpsman, medically separated for “right chondromalacia patella” with a disability rating of 10%.


CI CONTENTION: In addition to the right knee condition, the CI also requested review of additional conditions not identified by the Medical Evaluation Board (MEB) and Physical Evaluation Board (PEB).  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the PEB to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the MEB, but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20081208
VARD - 20090528
Condition
Code
Rating
Condition
Code
Rating
Exam
Right Chondromalacia Patella
5099-5003
10%
Chondromalacia Right Knee
5299-5261
40%
20090130
Subluxating Patella
Cat II




Migraines
Cat III
Migraines
8100
0%
20090130
Major Depressive Disorder
Cat III
Major Depressive Disorder
9434
30%
20090128
Personality Disorder NOS
Cat IV
No VA Placement
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS: 80%

ANALYSIS SUMMARY:

Right Chondromalacia Patella. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI underwent arthroscopic surgery with chondroplasty in January 2006. Despite rehabilitation that followed, the CI was not able to return to full duty. In March 2008, the CI was attacked by a pit-bull which increased the right knee pain making it

difficult to ambulate without a cane. A primary care clinic examination in May 2008 showed tenderness with movement of the patella, but strength was 5/5.

The 31 July 2008 MEB NARSUM examination, 9 months prior to separation, noted complaints of continued right knee pain and use of a cane for ambulation. Physical examination showed a well- healed surgical incision. Right knee range of motion (ROM) showed flexion of 90 degrees (normal
140) and extension of 10 degrees (normal 0). The CI had a positive patella grind, quadriceps inhibition and tenderness over the superior quadriceps tendon. Strength was 4/5 in extension and 5/5 in flexion. There was no ligamentous instability noted and the right knee was otherwise distally intact.  Radiographic studies showed degenerative changes of the patella.

During the 15 September 2008 MEB examination (recorded on DD Forms 2807-1 and 2808), 7 months prior to separation, the CI reported right knee pain and inability to stand for longer than 10 minutes.  Physical examination revealed decreased ROM and strength of the right knee.

At the 30 January 2009 VA Compensation and Pension (C&P) examination, 2 months before separation, the CI reported constant 8/10 right knee pain, weakness, stiffness, swelling, giving way, locking and fatigue. There was no evidence of heat, redness or dislocation. The pain was elicited by physical activity, standing and walking. Physical examination showed the CI walked with an antalgic gait and required a cane for ambulation. There was tenderness and guarding of movement of the right knee. There was no subluxation, swelling, crepitus, weakness, redness or heat. Right knee ROM after repetitive motion showed flexion of 130 degrees and extension of 30 degrees. Painful motion was noted. The right knee was ligamentously stable. The meniscus test of the right knee was abnormal with a moderate degree of severity. The CI was able to perform activities of daily living, but unable to climb stairs. There was no functional limitation of standing and walking.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the right knee condition 10%, analogously coded 5003 (degenerative arthritis). The Navy PEB also listed subluxating patella as a related Category II condition (contributed to the primary unfitting condition but was not separately ratable). To avoid pyramiding (VASRD §4.14), the impairment from the subluxating patella was subsumed under the overall rating for the right knee condition. The VA rated the right knee condition 40%, analogously coded 5261 (limitation of leg extension), based on the VA C&P examination, citing extension limited to 30 degrees.

Panel members determined the VA examination was more proximal to separation and therefore more probative than the service examinations. The VA examination recorded right knee limitation of extension to 30 degrees (following repetitive motion) which supported a 40% rating under code 5261 (extension limited to 30 degrees). There was no limitation of flexion that supported a minimum rating under the VASRD diagnostic code for limitation of flexion (5260). There was no history or evidence of dislocated meniscus or loose body causing frequent locking with recurrent effusions (5258), or history of surgery to remove a meniscus (5259) to support a rating under those codes. There was no fracture, nonunion or mal union of the femur or tibia to support consideration under the respective codes for knee impairment related to long bone conditions (5255, 5262). No additional functional limitation was evidenced by the examination. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 40% for the right knee condition, coded 5261.

Contended PEB Conditions: Major Depressive Disorder (MDD) and Migraines. The panel’s main charge is to assess the fairness of the PEB determination that the contended conditions were not unfitting. The MEB psychiatry addendum noted the MDD failed retention standards and the CI was on LIMDU until 15 November 2008. The C&P examination noted the CI was diagnosed with depression at the age of 19 and had attempted suicide on three occasions. The CI had never been psychiatrically hospitalized and had no history of violence, but was chronically  depressed.
She began receiving outpatient mental health (MH) care in August 2008 and was taking an anti- depression medication daily. She reported suicidal thoughts without an active plan. She recently sent her children to live with an aunt. Mental status examination showed a depressed mood and affect. The examiner noted the CI had been depressed for over 20 years, did not represent a threat to self or others and was capable of performing non-stressful work from a MH point of view. The C&P general examination noted the CI was currently employed in the same job. None of the conditions were implicated in the non-medical assessment and there was no performance- based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions, so no additional disability ratings are recommended.

Contended PEB Condition: Personality Disorder. The PEB found the contended condition not compensable and the panel noted that IAW DoDI 1332.38, a personality disorder is not considered a physical disability. The panel agreed with the PEB that the personality disorder was not compensable.


BOARD FINDINGS: In the matter of the right knee condition, the panel recommends a disability rating of 40%, coded 5261 IAW VASRD §4.71a. In the matter of the contended MDD and migraines, the panel recommends no change from the PEB determinations as not unfitting. In the matter of the contended personality disorder, the panel agrees it cannot recommend it for additional disability rating. There are no other conditions within the panel’s scope of review for consideration. The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Right Chondromalacia Patella
5261
40%

The following documentary evidence was considered:

Exhibit A. DD Form 294, dated 20170206, w/atchs Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record




