





JAN 1 5 2019
MEMORANDUM FOR DIRECTOR, SECRETARY OF THE NAVY COUNCIL OF REVIEW
BOARDS
Subj: PHYSICAL DISABILITY BOARD OF REVIEW (PDBR) RECOMMENDATIONS
Ref: (a) DoDI 6040. 44
In accordance with reference (a), I have reviewed the cases
listed below and approve the recommendations of the PDBR that the
following individual's records not be corrected to reflect a change
in either characterization of separation or in the disability
rating previously assigned by the Department of the Navy's Physical
Evaluation Board:







RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXX	CASE:  PD-2017-00473
BRANCH OF SERVICE:  Marine Corps	SEPARATION DATE:  20070615


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Tank Crewman, medically separated for “chronic left foot metatarsophalangeal (MTP) joint discomfort” with a disability rating of 10%.  


CI CONTENTION:  In addition to his foot condition, the CI requested review of additional conditions not identified by the Medical Evaluation Board (MEB) and Physical Evaluation Board (PEB).  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the PEB to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the MEB, but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20070410
VARD - 20071023
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Left Foot MTP Joint Discomfort
5299-5281
10%
Status Post Bunionectomy and Hallux Rigidus, Left Great Toe
5280-5281
10%
20070828
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  10%


ANALYSIS SUMMARY:  

Chronic Left Foot MTP Joint (Great Toe) Discomfort.  According to the service treatment record and MEB narrative summary (NARSUM), the CI underwent left MTP joint exploration and medial eminence resection (bunionectomy).  Chronic great toe pain continued despite rehabilitation including physical therapy, injections and a rigid brace.  

At the 26 February 2007 MEB NARSUM examination, 4 months prior to separation, the CI complained of chronic foot discomfort which worsened when not utilizing the rigid orthotic or when attempting to run.  Physical examination showed great toe joint tenderness and discomfort with manipulation of the sesamoids.  The MTP joint dorsiflexion was 5 degrees and plantar flexion was 10 degrees with painful motion.  There was no neurologic, sensory or motor deficits.  The remainder of the forefoot was unremarkable and the mid-foot and hind-foot were without deformity, tenderness or neurovascular compromise.  The ankle examination was normal.  The examiner noted mild bunion deformity, and the CI was unable to wear military boots, run or bicycle without pain.  

During the 7 March 2007 MEB examination (recorded on DD Forms 2807-1 and 2808), 3 months prior to separation, the CI reported inability to exert pressure or move the left big toe.  On examination the CI was unable to actively flex or extend the left great toe, and there was pain on passive motion of the first MTP joint.  Scars were well healed.  

At the 28 August 2007 VA Compensation and Pension (C&P) examination, 2 months after separation, the CI reported pain, stiffness and fatigue with standing or walking.  Physical examination revealed painful motion and tenderness of the left first MTP joint, without edema, disturbed circulation, weakness or atrophy.  There was minimal active motion in the first MTP and gait was abnormal with weight bearing on the lateral edge of the left foot.  There was hallux valgus with a slight degree of angulation, resection of the metatarsal head and hallux rigidus of the left foot with a severe degree of angulation.  There was no pes planus, pes cavus, hammer toe or Morton's metatarsalgia.  The examiner recorded impaired running ability due to pain and difficulty wearing closed shoes due to pressure on the bunion causing pain.  Left foot non-weight bearing X-ray was normal.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the left foot condition 10%, analogously coded 5299-5281 (hallux rigidus, unilateral, severe).  The VA also rated the left foot condition 10%, dual coded 5280-5281 (hallux valgus, unilateral - hallux rigidus, unilateral, severe), based on the C&P examination, citing severe hallux rigidus equivalent to amputation of the great toe.  The 10% disability adjudicated by the PEB and VA is the highest rating available under codes 5280 or 5281.  The panel considered alternative rating analogous to code 5284 (foot injuries, other); however, the CI’s disability picture at separation most closely approximated the moderate disability level, and did not more nearly depict the moderately severe foot injury required for the next higher rating.  There was therefore no higher rating than 10% available under any applicable VASRD code.  After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the left foot condition.  


BOARD FINDINGS:  In the matter of the left foot condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  




The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170216, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record 









	


