





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-00479
BRANCH OF SERVICE:  ARMY	SEPARATION DATE:  20050402


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Information Systems Operator, medically separated for “exercise induced asthma” with a disability rating of 10%.  


CI CONTENTION:  “Please review all.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.   


RATING COMPARISON:  

SERVICE PEB - 20050215
VARD - 20050511
Condition
Code
Rating
Condition
Code
Rating
Exam
Exercise Induced Asthma
6602
10%
Exercise Induced Asthma
6602
30%
STR
Left Ankle Injury/Arthritis Instability
Not Unfitting
Instability, Left Ankle
5299-5271
0%

Vasomotor Rhinitis

Vasomotor Rhinitis
6522
0%

Lipomas

Residuals of Lipoma
7819-7805
0%

COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  30%


ANALYSIS SUMMARY:  

Exercise Induced Asthma.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s condition began after exposure to oil fires while deployed in 2003.  A pulmonary function test (PFT) showed a normal baseline spirometry with a Forced Vital Capacity (FVC) of 81% and Forced Expiratory Volume in one second (FEV1) of 86%.  

The 22 July 2005 MEB NARSUM examination, 8 months prior to separation, noted complaints of dyspnea on exertion and inability to wear protective mask.  The physician summarized prior visits from 5 April 2004, 4 June 2004, 21 July 2004, and 12 August 2004 documenting an initial plethoric appearance with coughing paroxysms and 3+ edematous nasal turbinates and erythema of the mucosal membranes.  There was a negative methacholine challenge test (arguing against asthma) with some baseline component of chronic inflammation and bronchospasms.  The examiner prescribed Singulair (montelukast oral indirect-acting bronchodilator) nightly.  The second and third visits indicate the CI had continued bronchospasms with coughing that had transiently improved and he remained on Singulair nightly.  At the 12 August 2004 examination the CI reported that during his visits to the emergency room for dyspnea and coughing, he had experienced a lot of symptomatic relief from nebulized Albuterol instead of the meter-dosed inhaler form.  Pulmonary Function Testing (PFT) showed a mixed mild restrictive/obstructive pulmonary pattern [that though improved was] without diagnostic response to nebulized beta agonist (FEV1 from 76% to 82%, FVC from 77% to 81%, and a FEV1/FVC ratio improved to 82%).  The diagnosis was exercised induced asthma.  The 4 November 2004 pulmonary specialist consultation, 5 months prior to separation, started Advair (inhalational anti-inflammatory medication), and on 1 December 2004 discussed a possible open lung biopsy depending on the future course of the CI’s symptoms.  

The 28 January 2005 MEB NARSUM addendum, 2 months prior to separation, noted continued complaints of increased respiratory difficulty and coughing paroxysms triggered by the cold weather.  Diagnostic imaging, exercise testing, and clinical evaluations were not conclusive and the civilian specialist consultant did not feel that an open lung biopsy was indicated at that time.  On physical examination, the CI exhibited multiple coughing paroxysms that appeared to be spontaneous, but the examination was otherwise unremarkable.  The NARSUM examiner gave diagnoses of dyspnea on exertion of an undetermined etiology, coughing paroxysm and vasomotor rhinitis, all of which were adjudged medically acceptable.  The physician’s recommendations were:  “It is my impression that Mr. Durham's dyspnea and coughing paroxysms have a multitude of etiologies, to include deconditioning, some respiratory components, as well as a psychiatric or emotional component. I have advised the patient to obtain a thorough psychiatric evaluation as part of our PEB proceedings.  It is my recommendation, at this time, as before, that (the CI) be medically boarded as per Army Regulation 40-501, Chapter 3-27a (2cd) [asthma].”  The MEB diagnosis was exercise induced asthma as medically unacceptable.  

The medication profile in January 2005 documented filled medications of Albuterol in March 2004, systemic steroids in April 2004 and September 2004, Singulair in August 2004, and Advair in November 2004.  There was no psychiatric evaluation or VA examination proximate to separation in evidence.  However, VA records indicated that the CI had an open lung biopsy in 2010, 5 years after separation, with a diagnosis of bronchiolitis obliterans.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the asthma condition 10%, coded 6602 (asthma, bronchial), citing intermittent inhalational bronchodilator therapy.  The VA rated the asthma condition 30%, coded 6602, citing the “use of Albuterol intermittently, and Singulair daily, to control symptoms.”

The STR had few source clinical treatment or evaluation notes and although there were no clinical encounters in evidence documenting the use of an oral or parenteral (injection) steroid for asthma, the medication profile documented two courses of systemic steroids prescribed during the year prior to separation.  The emergency department visits noted in the NARSUM were not quantified and source notes were not in evidence.  There was inconclusive evidence that asthma exacerbations were frequent enough to require monthly visits to a physician.  There was no evidence showing a requirement for daily use of systemic (oral or parenteral) high dose corticosteroids or immunosuppressive medication.  The panel deliberated the probative value of the medication profile versus the NARSUM and entirety of the record.  

The 30% rating criteria for asthma for “inhalational anti-inflammatory medication” does not require daily use, but for inhaled or oral bronchodilator therapy, it does require daily use.  Historic medication profiles from military facilities are considered one item of evidence for medication use frequency and must be appropriately weighed for probative value in each case, as well as weighing treatment notes, CI’s statement of use, etc., in adjudging the CI’s medication use.  Non-outpatient Medical Treatment Facility (MTF) pharmacy sources of medication (emergency departments, inpatient, troop clinics, provider samples, pulmonary testing labs, civilian or VA pharmacies, etc.) are considered, especially in older cases where these sources were not routinely captured in the medication profile or pharmacy listing of medications dispensed.  The PDBR also follows guidance provided by the VA in 2009 and treats Singulair as an oral bronchodilator for rating purposes.  The clinical notes indicated daily use of Singulair, and the medication profile indicated inhalational anti-inflammatory medication (Advair) use proximate to separation, with two courses of systemic corticosteroids.  

The panel majority agreed that the VASRD §4.97 threshold for a 30% rating was reasonably satisfied in this case for daily inhalational or oral bronchodilator therapy, or; inhalational anti-inflammatory medication.  A 60% rating was not justified in the absence of at least monthly visits to a physician for required care of exacerbations, or intermittent (at least three per year) courses of systemic corticosteroids.  There was no PFT evidence to support the next higher 60% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority recommends a disability rating of 30% for the exercise induced asthma condition, coded 6602.  

Contended PEB Conditions:  Left Ankle, Vasomotor Rhinitis, and Lipoma.  The panel’s main charge is to assess the fairness of the PEB’s determination that the contended conditions were not unfitting.  Although the vasomotor rhinitis was profiled, none of the conditions were implicated in the commander’s statement or judged to fail retention standards.  There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions and so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the asthma condition, the panel majority recommends a disability rating of 30%, coded 6602 IAW VASRD §4.97.  The single voter for dissent submitted the appended minority opinion.  In the matter of the contended left ankle, vasomotor rhinitis and lipoma conditions, the panel recommends no change from the PEB determinations as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  













The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective as of the date of the prior medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Exercise Induced Asthma
6602
30%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170215, w/attachments
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record











MINORITY OPINION:  The minority dissent with the majority recommendation was based on the totality of evidence in the STR for the asthma condition.  

There was no PFT evidence that would support a rating higher than 10% under VASRD §4.97 criteria, and there was evidence supporting the 10% criterion of intermittent inhalational bronchodilator. The majority maintains that the 30% medication criteria was supported.  The minority, however, maintains that the objective evidence does not corroborate the majority position and that it is overly speculative to concede any of the 30% medication criteria.

The majority noted that Advair (inhalational anti-inflammatory, not requiring daily use for 30%) was used “proximate to separation.” The pulmonary consult of 4 November 2004 indicates that Advair was empirically prescribed, and there is no subsequent STR evidence that it was helpful or continued.  As elaborated in these proceedings, there was a good deal of confusion regarding the specific diagnosis and etiology of the pulmonary condition at the time of separation.  The medication profile, covering a period from 28 November 2000 to 7 January 2005 (3 months before separation), documented that Advair was dispensed only one time, coinciding with the above pulmonary consult.  This constituted a 30-day supply dispensed 5 months before separation.  The NARSUM did not list Advair as a current medication.  The minority asserts that, based on these facts, a conclusion that Advair was still in use at separation would be exceedingly tenuous; and, that it is unreasonable to concede the inhalational anti-inflammatory criterion.

The majority position also rested on the use of Singulair as satisfying the 30% criterion of daily oral bronchodilator use.  The NARSUM provider stated that he first prescribed Singulair on 4 April 2004, that it was still in use, and listed Singulair (prescribed daily) as a current medication.  The medication profile, however, documents that Singulair was only dispensed once.  That was a 30-day supply on 10 August 2004, 2 weeks after the NARSUM.  It was not refilled.  There is no STR evidence corroborating the NARSUM provider’s understanding that Singulair had remained in daily use since prescribing it 4 months earlier, or any evidence that it was in use after it was later dispensed (supply would have been exhausted 7 months before separation).  The DD Form 2807 MEB examination did not list any current medications.  The minority asserts that, based on these facts, a conclusion that Singulair was in daily use at separation would be exceedingly tenuous; and, that it is unreasonable to concede the daily oral bronchodilator criterion.

The majority rightly points out that the medication profile cannot be accepted as conclusive evidence for ascertaining medication use, and that it was possible that the CI was obtaining his asthma medications from other sources.  The minority concurs but points out that this would have to explain the procurement of 11 months of Singulair dosing (from 4 April 2004 to separation, minus 30 days from the MTF pharmacy).  It raises questions of why any pharmacy dispensing was required if the CI had another source for his Singulair, and why the medication profile accurately reconciled the use of all of his other medications with the clinical records.  The VA file establishes that the CI did not engage VA medical care until well after separation, eliminating that source.  The CI did not refute the PEB rating based on intermittent inhalational bronchodilator therapy, thereby providing no evidence for any other source that might be entertained.  The minority opines that there is insufficient reasonable doubt in this case to overcome the probative value of the medication profile based on the possibility that medication was procured outside the MTF pharmacy. 

Consistent with the DoDI 6040.44 standard that Physical Disability Board of Review recommendations are fair and equitable to both the Service and the CI, the Secretary is respectfully requested to consider the minority recommendation that there be no modification or re-characterization of the CI’s disability and separation determination.


AR20180004678, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), XXXXXXXXXXXXXXXXXX.

	A copy of this decision has also been provided to the Department of Veterans Affairs.

Sincerely,					      
Enclosure

