





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-00625
BRANCH OF SERVICE:  Army 	SEPARATION DATE:  20060908


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects this covered individual (CI) was a Reserve E5, Food Service Operations, medically separated for “low back pain without neurologic abnormality” and “panic disorder, with agoraphobia,” rated 10% each, with a combined disability rating of 20%.  


CI CONTENTION:  “I think I should get a higher rating because one condition, vertigo, led to anxiety and panic attacks.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20060810
VARD - 20070215
Condition
Code
Rating
Condition
Code
Rating
Exam
Low Back Pain…
5299-5237
10%
Lumbar Disc Disease…
5299-5239
10%
20061109
Panic Disorder… 
9412
10%
Panic Disorder without Agoraphobia
9412
30%
20061108
COMBINED RATING:  20%
COMBINED RATING OF ALL VA CONDITIONS:  40%


ANALYSIS SUMMARY:  

Low Back Pain.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s back condition began during mobilization training in 2004, however, he was able to complete his deployment.  Lower extremity electrodiagnostic testing on 4 January 2006 was normal with no evidence of radiculopathy, and a CT scan one week later showed multi-level degenerative disc and joint disease without evidence of nerve root impingement.  Despite conservative treatment he was not able to return to full duty. 
During the 31 May 2006 MEB examination (recorded on DD Forms 2807-1 and 2808), 3 months prior to separation, the CI did not report back pain.  Physical examination showed a normal heel-toe walk and slight tenderness.  Provocative testing for nerve root irritation was positive, but the neurological examination was checked “normal.”  The MEB NARSUM examination one week later noted complaints of persistent back pain which had improved with physical therapy, medications, and rest.  The examiner noted a normal gait with paraspinal tenderness.  After rounding, flexion was 65 degrees (normal 90) and combined ROM was 200 degrees (normal 240).  

At the 9 November 2006 VA Compensation and Pension (C&P) examination, 2 months after separation, the CI complained of ongoing pain, but reported that it did not affect him significantly at work.  Physical examination showed a normal gait, posture, and neurological findings.  Flexion was to 65 degrees with a combined ROM of 190 degrees; painful motion was present.

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the back condition 10%, analogously coded 5299-5237 (lumbosacral strain), citing ROM limited by painful motion and tenderness.  The VA also rated the back condition 10%, analogously coded 5299-5239 (spondylolisthesis), citing limited and painful motion.  Members agreed that there was no ROM evidence or documented muscle spasm, abnormal gait/spinal curvature to support a rating higher than 10%.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the low back pain condition.  

Panic Disorder.  According to the STR and MEB NARSUM, the CI’s panic disorder began during his deployment in 2004, shortly after arrival in theater.  He was treated with duty modifications, but not diagnosed with any mental health condition or prescribed medications.  

The 15 June 2006 MEB NARSUM psychiatric addendum, 3 months prior to separation, also included findings from medication management visits on 9 March, 7 April, and 4 May 2006 (not in evidence).  The CI reported two panic attacks a week in social situations, and that this was less frequent than in the past.  The provider noted he was able to drive 90 minutes by himself for the interview.  The mental status examination showed anxiety and a depressed mood but thought content intact and without delusions, hallucinations or suicidal/homicidal ideation.  

On 23 June 2006, the commander noted that outside of attending his medical appointments, the CI was able to work a full day and satisfactorily perform his assigned light duties in customer service and maintenance; however, his ability to meet all the physical requirements of his military specialty was in doubt.  

At the 8 November 2006 C&P mental health examination, 2 months after separation, the CI reported that he had returned to work as a school teacher (which he had done for 20 years) 2 weeks earlier, and was doing “very well,” although he had fewer students than before and had an aide (not specifically stated if this was due to his mental health condition).  He endorsed progressive and continued symptoms of anxiety with panic attacks, had continued taking his medications (Zoloft and clonazepam), but denied any hospitalizations.  He had a good relationship with his wife and the mental status findings were similar to the MEB NARSUM.  

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the panic disorder with agoraphobia 10%, coded 9412 (panic disorder and/or agoraphobia), citing satisfactory duty performance and normal duty hours.  The VA rated the panic disorder without agoraphobia condition 30%, also coded 9412, based on the C&P examination, citing intolerance to crowds and an inability to work until October 2006.  Members noted that the CI actually had a one-month break between separation and resumption of his civilian job.  While the panel agreed the he had to make duty modifications while in the military, and also likely did in his teaching job, there was no evidence of an “inability to perform occupational tasks” as stipulated for a 30% rating.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the panic disorder.  


BOARD FINDINGS:  In the matter of the low back pain condition and IAW VASRD §4.71a, the panel recommends no change in the PEB adjudication.  In the matter of the panic disorder and IAW VASRD §4.130, the panel recommends no change in the PEB adjudication.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:  

Exhibit A.  DD Form 294, dated 20170221, w/atchs  
Exhibit B.  Service Treatment Record  
Exhibit C.  Department of Veterans Affairs Record  



AR20180010926, XXXXXXXXXXXXXXXXXX




XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

Sincerely,					      
Enclosure







	


