





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-00841
BRANCH OF SERVICE:  Army	SEPARATION DATE:  20051222 


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Fire Support Specialist, medically separated for “chronic low back pain secondary to degenerative disc disease” with a disability rating of 0%.  “Asthma” was determined to have existed prior to service (EPTS) and was not rated. 


CI CONTENTION:  The CI listed all of his MEB, PEB and VA conditions.  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB – 20051123 
VARD -20060510
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain Secondary to DDD
5299-5242
0%
Degenerative Disc Disease, Lumbar Spine
5243
10%
STR
Asthma
6602
EPTS
Asthma/Bronchitis with Shortness of Breath
8866-6602
10%
STR
Allergic Rhinitis
Not Unfitting
Allergic Rhinitis
6522
0%
STR
Left Compartment Syndrome
Not Unfitting
Compartment Syndrome Left Knee, Status Post [S/P] Surgical Repair
5299-5260
0%
STR


Surgical Scar, Left Anterior Knee S/P Fasciotomy Associated with Compartment Syndrome Left Knee, S/P Surgical Repair
7805
0%
STR
Right Leg Pain
Not Unfitting
Compartment Syndrome, Right Knee
5299-5260
0%
STR
Sleep Apnea, Mild
Not Unfitting
Sleep Apnea
6847
50%
STR
Generalized Anxiety Disorder
Not Unfitting
Anxiety Disorder, NOS, with Insomnia
9413
0%
STR
Migraine Headaches
Not Unfitting
Migraines
8100
0%
STR
COMBINED RATING:  0%
COMBINED RATING OF ALL VA CONDITIONS:  70%


ANALYSIS SUMMARY:  

Chronic Low Back Pain (LBP), Secondary to Degenerative Disc Disease (DDD).  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s LBP started in December 2002 without any specific injury or trauma. He was treated conservatively and deployed to Operation Iraqi Freedom. The CI then returned to the United States after 2 weeks due to his LBP.  An MRI in April 2004 showed DDD at L5-S1 that minimally narrowed the spinal canal, but there were no signs of nerve impingement.  Electrodiagnostic testing of the right lower extremity performed in June 2004 was normal.  Lumbar spine X-rays taken on 6 October 2004 were also normal.  The CI was evaluated by orthopedics and pain medicine.  There was no indication for surgery or epidural injections.  He was treated with medications and physical therapy (PT) and weight loss was recommended.  

The 1 July 2005 MEB NARSUM examination, 6 months prior to separation, noted complaints of LBP.  Back pain was increased with prolonged sitting and standing for greater than 3 hours, running, jumping, marching, heavy lifting, or bending activity.  The CI denied any bowel or bladder incontinence.  Physical examination showed a normal gait.  Thoracolumbar range of motion (ROM) measurements performed by PT on 8 August 2005 (5 months prior to separation) showed flexion of 75 degrees (normal 90) and combined ROM of 200 degrees (normal 240), with painful motion noted.  There was no VA examination in evidence proximate to separation. 

The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the low back condition 0%, coded analogously to 5242 (degenerative arthritis of the spine), citing ROM limited by pain, no evidence of tenderness or spasm, and without neurologic deficits.  The VA rated the DDD lumbar spine condition 10%, coded 5243 (intervertebral disc syndrome), based on the STR.  

The panel agreed that a 10% rating, but no higher, was justified for limitation of flexion (greater than 60 degrees but not greater than 85 degrees) and/or combined ROM (greater than 120 degrees but not greater than 235 degrees), as reported on the MEB examination.  There was no muscle spasm or guarding severe enough to result in an abnormal gait or spinal contour, thus the next higher 20% rating was not justified on this basis.  There was no documentation of intervertebral disc syndrome (IVDS) with incapacitating episodes which would provide for a higher rating under that formula.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel recommends a disability rating of 10% for the low back condition, coded 5242.  

Contended PEB Conditions:  Asthma; Allergic Rhinitis; Left Compartment Syndrome; Right Leg Pain; Sleep Apnea, Mild; Generalized Anxiety Disorder; Migraine Headaches.  

Asthma.  The PEB determined the asthma condition existed prior to service based on the CI’s report of episodes of shortness of breath requiring emergency room visits prior to entering military service.  The panel next considered whether or not there was evidence of service aggravation.  According to DoDI 1332.38 (E3.P4.5.2.3), the presumption of service aggravation may only be overcome by a preponderance of competent medical evidence and accepted medical principles that the natural progression of a pre-existing condition was clearly unaltered by any consequence of military service.  

According to the STR and the Allergy MEB addendum, at the time of service entry the CI had not been formally diagnosed with asthma or treated with asthma medications.  Following return from deployment, during which he reported exposure to fires and burning trash, he experienced frequent episodes of shortness of breath and dyspnea on exertion.  Pulmonary function testing (PFT) on 2 November 2004 showed a restrictive pattern with no change with bronchodilator medication.  The allergist diagnosed severe, persistent asthma based on history and symptoms and added Advair 500/50 micrograms twice daily to albuterol as needed.  The CI also had a history of allergy symptoms and allergy testing on 23 June 2005 was positive to grasses, weeds, and dust mites.  A methacholine challenge test on 27 June 2005 was negative; however, the CI had been placed on high dose steroids 4 days earlier.  Advanced PFTs including lung volume and a diffusing capacity could not be completed due to the patient’s inability to obtain a seal on the mouthpiece resulting from unrelated Bell’s palsy.  A lung computed tomography (CT) scan was normal except for evidence of mild chronic bronchitis.  Spirometry at the Allergy MEB addendum was normal (FEV 1 86% of predicted normal, and FEV1/FVC of 91%) on medications.  The addendum noted current medication of Advair twice daily and albuterol as needed, and multiple medications for allergies.  The allergist determined the CI had asthma, medically unacceptable, and allergic rhinitis, medically acceptable.   

The panel first agreed that there was not a preponderance of evidence to overcome the presumption of service aggravation of the CI’s asthma condition and the unfitting asthma condition was therefore eligible for rating at separation.  The panel directed attention to its rating recommendation based on the above evidence.  The PEB adjudicated the asthma condition as EPTS, citing compelling evidence to support a finding that the current condition existed prior to service and was not permanently aggravated beyond natural progression by such service.  The VA rated the asthma condition 10%, coded 6602.  

Panel members considered that the MEB examination reported a current prescription and use of daily bronchodilators.  Inhaled anti-inflammatories were also prescribed.  Panel members agreed that the VASRD §4.97 threshold for a 30% rating was reasonably satisfied in this case on the basis of bronchodilator and/or inhalational anti-inflammatory medication use.  A 60% rating was not justified in the absence of at least monthly visits to a physician for required care of exacerbations, or intermittent (at least three per year) courses of systemic corticosteroids.  There was no PFT evidence to support the next higher 60% rating.  After due deliberation, considering all of the evidence, the panel concluded the asthma condition was permanently aggravated by service and recommends a disability rating of 30% (coded 6602).

Allergic Rhinitis; Left Compartment Syndrome; Right Leg Pain; Sleep Apnea, Mild; Generalized Anxiety Disorder; Migraine Headaches.  The panel’s main charge is to assess the fairness of the PEB’s determination that the contended conditions were not unfitting.  None of the conditions were profiled, implicated in the commander’s statement, or judged to fail retention standards.  There was no performance-based evidence from the record that any of the conditions significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for any of the contended conditions, so no additional disability ratings are recommended.  


BOARD FINDINGS:  In the matter of the low back condition, the panel recommends a disability rating of 10%, coded 5242 IAW VASRD §4.71a.  In the matter of the asthma condition, the panel concluded there was permanent service aggravation and recommends a disability rating of 30%, coded 6602 IAW VASRD §4.97.  In the matter of the contended allergic rhinitis; left compartment syndrome; right leg pain; sleep apnea, mild; generalized anxiety disorder; and migraine headaches conditions, the panel recommends no change from the PEB determinations as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  



The panel recommends that the CI’s prior determination be modified as follows; and, the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:  

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Low Back Pain Secondary to DDD
5242
10%
Asthma
6602
30%
COMBINED
40%


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170216, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Record


AR20180004918, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 40% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiry concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs 

Sincerely,					      
Enclosure









