





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-00909
BRANCH OF SERVICE:  ARMY 	SEPARATION DATE:  20071113


SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E4, Water Treatment Specialist, medically separated for “lumbosacral strain” with a disability rating of 10%.   


CI CONTENTION:  “The Veteran had multiple disabilities.  Lumbar spine degenerative disc disease, anxiety later confirmed as PTSD, radiculopathy left lower extremity, cholecystectomy, and residuals of cholelithiasis.”  The complete submission is at Exhibit A.  
 

SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20070917
VARD - 20080220
Condition
Code
Rating
Condition
Code
Rating
Exam
Lumbosacral Strain…
5237
10%
Lumbar Spine Degenerative Changes 
5242
10%
20071018



Radiculopathy, Left Lower Extremity
8720
10%
20071018
COMBINED RATING: 10%
COMBINED RATING OF ALL VA CONDITIONS:  30%


ANALYSIS SUMMARY:  

Lumbosacral Strain.  According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s back pain with radicular symptoms began in January 2007 after falling off an LMTV (light medium tactical vehicle) and landing on the fender of a nearby vehicle.  At the 19 March 2007 orthopedic appointment, the CI reported constant back pain with stabbing and sharp pains intermittently with any type of twisting or bending and intermittent radiating pain into his lower extremities down to his knees.  Magnetic resonance imaging (MRI) on 24 March 2007 revealed “mild levoconvex spinal curve with multilevel degenerative disc disease, but mostly in L5-S1 asymmetric to the left causing mild left neural foraminal narrowing.”  Mild to moderate edematous endplate changes in the left L5-S1 were also noted.  At the 28 March 2007 orthopedic follow-up appointment, the CI reported low back pain with intermittent left sided radiculopathy that went toward his hip with some intermittent numbness.  Epidural steroid injections were recommended.  X-rays of the hips on 26 April 2007 demonstrated narrowing of the right and left hip joint spaces, mild on the right and moderate on the left probably due to early arthritis.  The CI underwent a series of epidural steroid injections.  The 10 July 2007 progress note indicated that after having three epidural steroid injections there was 100% improvement of his left leg pain, but the CI continued to complain of low back pain.  The CI was offered bilateral medial branch blocks of the lumbar facets from L3-S1.  After the first series of blocks he had almost complete resolution of his pain, but it gradually came back.  He then underwent a repeat procedure on 26 July 2007.  

During the 23 July 2007 MEB examination (recorded on DD Forms 2807-1 and 2808, 4 months prior to separation, the CI reported degenerative joint disease.  Physical examination noted “very limited forward flexion.”  The 31 July 2007 MEB NARSUM examination, 3 months prior to separation, noted complaints of chronic lumbar back pain with radicular symptoms.  The CI rated the pain at 3/10 (10 being the worst pain) at rest, which increased to 10/10 with sudden movements, particularly leaning backwards or bending forward.  The CI was not a surgical candidate.  The examiner noted the CI could not run or ruck-march, was unable to wear IBA, flack vest or Kevlar, or lift over 20 pounds.  Physical examination findings were taken from the physical therapy examination.  Thoracolumbar range of motion (ROM) measurements performed by physical therapy (PT) on 16 August 2007, 3 months prior to separation, showed flexion of 50 degrees (normal 90) and a combined ROM of 165 degrees (normal 240) after repetition.  ROM was limited secondary to pain.  There was no muscle spasm, guarding or abnormal gait, but tenderness was noted.  

The CI underwent chiropractic treatment in September and October 2007 for back pain radiating to the leg posteriorly on the left.  Tenderness to palpation was noted along with painful motion.  There were no muscle spasms and straight leg raise testing (to determine nerve root irritation was negative.  Muscle tone was normal and no lower extremity weakness was observed.  The CI’s gait was non-antalgic.

At the 18 October 2007 VA Compensation and Pension (C&P) examination, one month before separation, the CI reported left lower back pain radiating to the left hip, described as burning and constant with a severity of 4/10.  Pain was reported with lifting, pulling, pushing, bending, carrying more than 20 pounds, driving and riding, sitting, standing, climbing stairs, and sleeping.  The CI reported instances of pain increasing to 10/10 lasting 5-10 seconds with quick movements forward and backward.  Physical examination showed a normal non-antalgic gait with normal strength, reflexes, and sensation in the lower extremities.  There was tenderness to palpation in the lumbar spine and the left paravertebral area.  Straight leg raise testing (to determine nerve root irritation) was positive on the right and negative on the left.  ROM was 70 degrees flexion (normal 90) with pain with a combined ROM of 190 degrees (normal 240) with pain.  On repetition, motion was limited by the complaint of pain, however the extent and degree was not possible to determine.  An electromyogram (EMG) was performed on 13 December 2007, 3 months after separation, which revealed findings consistent with mild chronic left L5 radiculopathy.
	
The panel directed attention to its rating recommendation based on the above evidence.  The PEB rated the lumbosacral strain condition 10%, coded 5237 (lumbar spine strain), citing tenderness to palpation without spasms and intact muscle strength and reflexes, and ROM limited by pain.  The VA also rated the lumbar spine condition 10%, coded 5242, (degenerative arthritis of the spine), based on the C&P examination 1 month before separation, citing forward flexion of the thoracolumbar spine greater than 60 degrees or a combined ROM of greater than 120 degrees.  The VA also rated radiculopathy of the left lower extremity 10% coded 8720 (paralysis of the sciatic nerve) for mild paralysis.  

The panel noted that the limitation of thoracolumbar motion recorded in the MEB physical therapy examination, 3 months prior to separation, met the threshold for a 20% rating based on limited flexion of 50 degrees, but the PEB actually rated the lumbar strain by citing ROM limited by pain and examination revealed TTP (tenderness to palpation).  However, the VA examination, 1 month prior to separation, reported a ROM for flexion of 70 degrees supporting a 10% rating.  The panel majority noted the VA examination was more proximate to separation and was compliant with VASRD guidelines.  Therefore the VA examination had a greater probative value than the physical therapy.  Furthermore, the VA findings confirmed and supported the PEB rating of 10%.  There was no evidence of intervertebral disc syndrome (IVDS) which resulted in incapacitating episodes requiring physician-prescribed bed rest to warrant consideration of rating under that alternate VASRD formula.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority concluded that there was insufficient cause to recommend a change in the PEB adjudication for the lumbar spine condition.  

Contended PEB Condition:  Radicular Lumbar Back Pain.  The panel’s main charge is to assess the fairness of the PEB’s determination that the contended condition was not unfitting.  The MEB forwarded “radicular lumbar back pain” as failing retention standards.  The commander stated the CI was incapable of performing duties as a Water Treatment Specialist.  Duties for his MOS included digging in equipment, a requirement to climb on and around equipment, perform vehicle maintenance, and transfer water from approved sources.  The CI complained of radicular symptoms in the left lower extremity with some intermittent numbness at a visit on 28 March 2007 and subsequently underwent a series of lumbar epidural steroid injections beginning in May 2007.  By 26 June 2007, the CI reported he had 100% improvement of his left leg, but still had low back pain; however, at the C&P examination 1 month prior to separation the CI reported left lower back pain radiating to the left hip, which he described as burning and constant.  Although the CI had symptoms of radiating pain documented in the treatment records, examinations indicated normal strength, reflexes, sensation and gait.  MRI findings showed left foraminal narrowing, while EMG findings, 3 months post-separation, were consistent with a mild chronic left L5 radiculopathy.  The panel considered whether the CI’s limitations posed a risk to him or others especially considering the CI’s reports of increased pain with sudden or quick movements, which would likely occur in performing the duties of his MOS.  While the CI’s MOS required strength, agility and flexibility, his report of 100% clearing of the left leg pain after epidural steroid injections raises the question of whether the left lower extremity radiculopathy was separately or independently unfitting at the time of separation, especially since the CI was still undergoing pain management treatment with bilateral medial branch blocks of the lumbar facets from L3-S1 that initially cleared the back pain; however, a repeat treatment was necessary when the back pain recurred. 

While the CI may have suffered additional pain from the nerve involvement, this is subsumed under the general spine rating criteria, which specifically states “with or without symptoms such as pain (whether or not it radiates).”  Therefore the critical decision is whether or not there was a significant motor weakness which would impact military occupation-specific activities.  There was no evidence in this case that motor weakness or any sensory deficit existed to any degree that could be described as functionally impairing.  There was no explicit performance-based evidence related to the mild left lower extremity radiculopathy from the record that the condition significantly interfered with satisfactory duty performance at separation.  After due deliberation, the panel concluded that there was insufficient cause to recommend a change in the PEB fitness determination for the contended condition; and so, no additional disability rating is recommended.  
BOARD FINDINGS:  In the matter of the back condition and IAW VASRD §4.71a, the panel majority recommends no change in the PEB adjudication.  The single voter for dissent recommends modification to 20% and elected not to submit a minority opinion.  In the matter of the contended radicular lumbar back pain, the panel unanimously recommends no change from the PEB determination as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.  Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated 20170222, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record  


AR20180004835, XXXXXXXXXXXXXXXXXX 




XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

Sincerely,					      
Enclosure










