





RECORD OF PROCEEDINGS
PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXX	CASE:  PD-2017-00992
BRANCH OF SERVICE:  army 	SEPARATION DATE:  20081016
	

SUMMARY OF CASE:  Data extracted from the available evidence of record reflects that this covered individual (CI) was an active duty E5, Military Police, medically separated for “chronic low back pain” with a disability rating of 10%.  


CI CONTENTION:  “Member requires caregiver support to understand paperwork.  Requires caregiver to assist going into public buildings.  Needs assistance understanding medical care.  Assistance keeping and setting any appointments whether medical or personal schedule.”  The complete submission is at Exhibit A.  


SCOPE OF REVIEW:  The panel’s scope of review is defined in DoDI 6040.44.  It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable.  Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records.  The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate.  The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation.  The panel has neither the role nor the authority to compensate for post-separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws.  The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.  


RATING COMPARISON:  

SERVICE PEB - 20080612
VARD - 20090129
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5237
10%
DDD … Herniation L4-L5
5243
10%
20080114
Post-Traumatic Stress Disorder
Not Unfitting
Post-Traumatic Stress Disorder
9411
30%
20080117
COMBINED RATING:  10%
COMBINED RATING OF ALL VA CONDITIONS:  40% 


ANALYSIS SUMMARY:  

Chronic Low Back Pain.  According to the service treatment record (STR) and the MEB narrative summary (NARSUM), the CI developed back pain after being thrown from a gun turret during combat operations in July 2006 in Iraq.  The pain persisted after redeployment, and imaging (CT, MRI) demonstrated mild degenerative disc disease with mild disc herniation (L 3/4, later L4/5, no neural encroachment).  Orthopedics opined that surgery was not indicated.  There was one STR clinical entry that documented non-specifically decreased range of motion (ROM), but the majority of examiners documented grossly normal ROM.  There was ample STR documentation of normal gait and normal spinal contour, with no contrary entries, and there was no documentation of incapacitating episodes.

There were two sets of formal goniometric ROM measurements submitted by physical therapy (PT).  A PT evaluation of 30 August 2007 documented flexion to 65 degrees (normal 90) with a combined ROM of 175 degrees (normal 240), specifying painful motion.  A later PT evaluation of 20 December 2007 (10 months before separation and referenced by the PEB) documented flexion to 60 degrees (average 62 of 3 measurements) with a combined ROM of 175 degrees, specifying painful motion.  Both of the examinations documented normal gait and normal spinal contour.  The 4 January 2008 MEB NARSUM examination, 9 months prior to separation, documented non-specific back pain that prohibited running, load bearing, and heavy lifting, and that limited prolonged sitting.  The physical examination recorded tenderness and spasm with normal gait and normal spinal contour.  The NARSUM cited the above December PT ROM measurements.

The 14 January 2008 VA Compensation and Pension (C&P) evaluation, 10 days after the NARSUM, documented intermittent (“every 2 to 3 weeks”) back pain of “moderate” severity that was exacerbated by “lifting, bending, [and] carrying heavy objects.”  The physical examination recorded tenderness without spasm and a normal gait.  Measured ROM was flexion to 70 degrees with a combined ROM of 210 degrees.  Of additional note, there were two VA rehabilitation clinic entries closely flanking the date of separation that documented grossly normal ROM.

The panel directed attention to its rating recommendation based on the above evidence.  The PEB’s 10% rating under code 5237 (lumbosacral strain) cited tenderness and painful motion, referencing “flexion of 62 degrees.”  The VA’s 10% rating, based on the C&P evidence, was under code 5243 (intervertebral disc syndrome) and cited painful motion.  The panel noted that an average flexion of 62 degrees must be rounded to 60 degrees IAW the VASRD §4.71a general spine formula (Note 4), and that 60 degrees is the threshold for a 20% rating by flexion criteria.  

The panel thus deliberated whether the cited PT ROM evidence was sufficiently probative to support a 20% rating recommendation; but, member consensus was that it was not.  This single measurement was not aligned with numerous preceding STR entries, the more temporally probative C&P ROM measurements, and the very temporally probative VA clinic entries proximate to separation.  Therefore, member consensus was that the determinant probative value should be assigned to the C&P ROM measurements, consistent with §4.71a criteria for a 10% rating.  There was no evidence for abnormal gait or spinal contour to support a 20% rating, and no documentation of incapacitating episodes that would provide for a higher rating under that formula.  After due deliberation, considering all of the evidence and mindful of VASRD §4.3 (reasonable doubt), panel consensus was that there was insufficient cause to recommend a change in the PEB adjudication of the lumbar spine condition.

Contended PEB Condition:  Post-Traumatic Stress Disorder (PTSD).  Members agreed that the cognitive impairment referenced in the contention constituted an implied request for mental health rating; thus, PTSD met scope requirements as defined above.  A psychiatric addendum to the NARSUM was dated 3 January 2008 and stated that the CI first presented to behavioral health in October 2007, 11 months after her November 2005 - November 2006 deployment to Iraq.  An STR entry from that period documented a diagnosis of “chronic PTSD, stable.”  The MEB psychiatrist documented a favorable response to psychotherapy and medication, and stated that the CI was “doing well overall.”  There was no cognitive impairment or other acute features on mental status examination, and the global assessment of functioning assignment was 75 (mild impairment).  The condition was opined to meet retention standards.  The profile remained S1 throughout service.  The commander’s performance statement documented good attention, decision-making and work relationships, with no mention of a mental health diagnosis or symptoms.  

The panel’s main charge is to assess the fairness of the PEB’s determination that the PTSD was not unfitting.  Although the CI may have manifested some psychiatric symptoms at separation, there was no performance-based evidence countering the MEB psychiatric opinion that there was no MH impairment severe enough to preclude retention.  After due deliberation, the panel concluded that there was insufficient cause to recommend a change in the PEB fitness determination for PTSD and no additional disability rating is recommended.  


BOARD FINDINGS:  In the matter of the lumbar spine condition and IAW VASRD §4.71a, the panel by a majority vote recommends no change in the PEB adjudication.  The single voter for dissent recommends a modification (lumbar rating 20%) and did not elect to submit a minority opinion.  In the matter of the contended post-traumatic stress disorder, the panel unanimously recommends no change from the PEB determination as not unfitting.  There are no other conditions within the panel’s scope of review for consideration.

Therefore the panel recommends no modification or re-characterization of the CI’s disability and separation determination.  


The following documentary evidence was considered:

Exhibit A.  DD Form 294, dated \@ "YYYYMMDD" 20170223, w/atchs
Exhibit B.  Service Treatment Record
Exhibit C.  Department of Veterans Affairs Treatment Record 


AR20180005696, XXXXXXXXXXXXXXXXXX 




XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX:


	The Department of Defense Physical Disability Board of Review (DoD PDBR) reviewed your application and found your separation disability rating and your separation from the Army for disability with severance pay to be accurate.  I have reviewed the Board’s recommendation and record of proceedings (copy enclosed), and I accept its recommendation.  I regret to inform you that your application to the DoD PDBR is denied.  

	This decision is final.  Recourse within the Department of Defense or the Department of the Army is exhausted; however, you have the option to seek relief by filing suit in a court of appropriate jurisdiction.

A copy of this decision has been provided to the counsel you listed on your application, XXXXXXXXXXXXXXXXXX.


Sincerely,					      
						      					
Enclosure








	

