





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW
NAME:  XXXXXXXXXXXXXXXXXX	CASE: PD-2017-01554
BRANCH OF SERVICE: ARMY	SEPARATION DATE: 20071127


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was a Reserve E6, Motor Transportation Operator, medically separated for “chronic low back pain” and “chronic daily headaches,” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION: The condition continues to worsen and negatively affects daily activities. The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review  of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20070910
VARD - 20080516
Condition
Code
Rating
Condition
Code
Rating
Exam
Chronic Low Back Pain
5243
10%
Degenerative Disc Disease of the Lumbar Spine
5242
10%
20080131
Chronic Daily Headaches
5399-5323
10%
Chronic Headaches
5323
10%
20080131
COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 90%

ANALYSIS SUMMARY:

Chronic Low Back Pain. According to the service treatment record (STR) and MEB narrative summary (NARSUM), the CI’s back condition began in April 2005 after a motor vehicle accident (MVA) where he was a restrained passenger in a 5-ton truck. An MRI in May 2006 showed disc protrusions at L4-5 and L5-S1. An MRI in July 2006 demonstrated stable disc protrusions at L4- L5 and L5-S1 and hypertrophic L4-L5 facet arthropathy resulting in foraminal narrowing.      At a

neurosurgical visit on 27 July 2006 the examiner noted the CI had adiposis dolorosa (Dercum’s disease) and electrodiagnostic studies revealed a possible left L5 radiculopathy. However, the CI was not a surgical candidate.

The 6 March 2007 MEB NARSUM examination, 9 months prior to separation, noted complaints of pain in his lower back that radiated to the lateral left thigh, back of calf and foot. Physical examination showed an antalgic gait, but no tenderness. Thoracolumbar range of motion (ROM) measurements after repetition were flexion of 60 degrees (normal 90) and combined ROM of 105 degrees (normal 240) with painful motion.

An MRI in June 2007 showed no significant interval change in the epidural lipomatosis and multilevel spondyloarthropathy of the lumbar suggestive of some interval increase in severity at the L5-S1 level. X-rays in August 2007 showed mild anterolisthesis (a vertebra sliding forward over the one below it) at L4-5 probably secondary to osteoarthropathy and mild degenerative disk disease at L4-5 and L5-S1. An MRI in September 2007 demonstrated spondyloarthropathy of the lumbar spine and interval development of a heterogeneous mass within the central canal at the lumbosacral junction, eccentric to the left, which produced a mass effect and displacement of the descending left-sided S1 nerve root as well as displacement of the bilateral S2 and below nerve roots. The etiology of the mass was uncertain. Differential considerations included a large disk extrusion, inflammatory changes, a neoplasm or hemorrhage, which was less likely. An MRI with contrast in September 2007 showed a lesion at the left lateral recess at L5-S1 level that was most likely a large extruded disc fragment with rim enhancing reactive inflammatory tissue. At an orthopedic clinic visit on 17 September 2007 the CI was given the option to have a medical board or to undergo an L5-S1 microdiskectomy. The CI was fitted for a lumbar support on 18 October 2007.

At the 31 January 2008 VA Compensation and Pension (C&P) examination, 2 months after separation, the CI reported chronic pain throughout the day, and bending increased the pain. Physical examination showed spasm with no posture abnormalities and a normal gait. Thoracolumbar ROM measurements after repetition showed flexion of 90 degrees and combined ROM of 210 degrees with pain.

On 26 November 2008, 12 months after separation, the CI underwent a decompressive hemilaminectomy at L4 and L5 with osteophytectomy (removal of arthritis) and foraminotomy (opening the passage of nerves through the vertebral spaces) on the left and an L5-S1 hemilaminotomy with excision of a herniated disc fragment.

The panel majority agreed that a 20% rating, but no higher, was justified for limitation of flexion (greater than 30 degrees but not greater than 60 degrees) as reported on the MEB NARSUM examination. Although the VA examination showed 90 degrees of flexion, the panel majority determined that based on the findings of the imaging studies (including the one proximate to separation that showed a mass, which turned out to be a disc protrusion), 90 degrees of flexion was more consistent with an outlier especially since the CI was a surgical candidate and 12 months after separation underwent spine surgery with excision of a herniated disc fragment. There was no documentation of intervertebral disc syndrome with incapacitating episodes which would provide for a higher rating under that formula. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel majority recommends a disability rating of 20% for the low back condition, coded 5243.

Chronic Daily Headaches. According to the STR and MEB NARSUM, the CI reported insidious onset of chronic daily headache in the early 1990s. He complained of pain behind the left eye after the MVA in March 2005 as noted above. A CT scan of the head in November 2005 was normal. At a clinic visit on 13 December 2005, Midrin was prescribed to be taken at the onset of a headache. On 21 March 2006 the CI was advised to keep a headache diary and take Maxalt for
abortive therapy and Elavil (amitriptyline for nerve pain) at night for preventative therapy. An MRI in April 2006 showed multifocal encephalomalacia centers at the thalami probably representing old infarcts, nonspecific scattered foci of abnormal T2 hyperintensity primarily in the subcortical white matter, and right maxillary sinus disease. Based on the MRI findings, the CI was prescribed aspirin. At the neurology clinic on 18 May 2006 the CI had multiple trigger points with stiff, tender muscles in the upper back and neck. Treatment recommendations included a nonsteroidal anti-inflammatory drug, a muscle relaxer and increasing the dose of tri-cyclic amitriptyline medication.

The 15 February 2007 MEB specialty care consultation examination, 10 months prior to separation, the CI complained of chronic daily headaches for the past 15 years. He was diagnosed with migraine headaches because of photophobia, phonophobia, nausea and unilateral throbbing pain often starting behind one eye. He had very few ER visits and engaged in a self- care plan as prescribed years previously with modifications. He took abortive migraine and/or other analgesic medication and placed himself in a dark room away from light and noise, and tried to sleep until the headache resolved. The headache frequency, which used to be all day every day, decreased to usually three and rarely four headaches in any given week. He was on prophylactic medication including nortriptyline. Physical examination showed muscles in spasm in his upper back and neck. Cerebellar examination was normal except for tandem walking, which was moderately difficult. His gait was antalgic and he walked with a right-handed cane, but could walk without the cane. The examiner’s diagnoses were chronic daily headache and thalamic infarcts without residua, non-disqualifying.

The commander’s statement of 13 March 2007 reported the CI suffered from chronic headaches, along with two other conditions. He was working at the Red Cross 20 hours per week, and there was no mention of any missed work due to prostrating attacks. At a neurologic clinic visit on 8 March 2007, it was noted the headache frequency and intensity decreased on nortriptyline, and daily and sedative side effects from the medicine were tolerable.

At the 31 January 2008 VA C&P examination, 2 months after separation, the CI reported headaches associated with bright lights and noise. During the physical examination the CI did not allow examination into the left eye, but otherwise, cranial nerves were intact as were upper extremity muscle movements.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated the headache condition 10%, analogously coded 5299-5323 (Group XXIII. Function: movements of the head; fixation of shoulder-moderate), citing headaches three to four times a week; muscle spasm at base of the skull and trigger points in the neck, back and shoulders. The VA also rated the headache condition 10%, coded 5323, based on the C&P examination, citing moderate muscle disability.

Panel members noted that both the PEB and the VA coded the headaches using a muscle code rather than code 8100 (migraine). Nevertheless, the panel noted that using code 5323, the condition of his neck muscles at the time of separation did not rise to the level of moderately severe so that a 20% rating could not be achieved. The panel then considered a rating using code 8100. A 10% rating requires “characteristic prostrating attacks averaging one in 2 months over last several months, while a 30% rating requires “characteristic prostrating attacks occurring on an average once a month over last several months.” The VASRD does not further define prostrating attacks however commonly accepted definitions include “utter physical exhaustion or helplessness” (Webster's New World Dictionary of American English), “complete physical or mental exhaustion” or “extreme exhaustion or powerlessness” (Dorland's Illustrated Medical Dictionary). “Characteristic prostrating” indicates a lesser severity than higher rating criteria language of “completely prostrating.”   A 10% rating using code 8100 offers no benefit to the CI,
and there was insufficient objective evidence of characteristic prostrating attacks to support a 30% rating. After due deliberation, considering all the evidence and mindful of VASRD §4.3 (reasonable doubt), the panel concluded there was insufficient cause to recommend a change in the PEB adjudication for the headache condition.


BOARD FINDINGS: In the matter of the back condition, the panel majority recommends a disability rating of 20%, coded 5243 IAW VASRD §4.71a. The single voter for dissent recommends no change but does not elect to submit a minority opinion. In the matter of the headache condition and IAW VASRD §4.73, the panel recommends no change in the PEB adjudication. There are no other conditions within the panel’s scope of review for consideration.

The panel recommends the CI’s prior determination be modified as follows; and, that the discharge with severance pay be re-characterized to reflect permanent disability retirement, effective the date of medical separation:

CONDITION
VASRD CODE
PERMANENT RATING
Chronic Low Back Pain
5243
20%
Chronic Daily Headaches
5399-5323
10%

COMBINED
30%


AR20190007558, XXXXXXXXXXXXXXXXXX



XXXXXXXXXXXXXXXXXX

Dear XXXXXXXXXXXXXXXXXX

I accept the recommendation of the Department of Defense Physical Disability Board of Review (DoD PDBR) to re-characterize your separation as a disability retirement with the combined disability rating of 30% effective the date of your medical separation for disability with severance pay.  Enclosed is a copy of the Board’s recommendation and record of proceedings for your information.

	The re-characterization of your separation as a disability retirement will result in an adjustment to your pay providing retirement pay from the date of your original medical separation minus the amount of severance pay you were previously paid at separation.
 
	The accepted DoD PDBR recommendation has been forwarded to the Army Physical Disability Agency for required correction of records and then to the U.S. Defense Finance and Accounting Service to make the necessary adjustment to your pay and allowances.  These agencies will provide you with official notification by mail as soon as the directed corrections have been made and will provide information on your retirement benefits.  Due to the large number of cases in process, please be advised that it may be several months before you receive notification that the corrections are completed and pay adjusted.  Inquiries concerning your correction of records should be addressed to the U.S. Army Physical Disability Agency, (AHRC-DO), 2900 Crystal Drive, Suite 300, Arlington, VA  22202-3557.

	A copy of this decision has also been provided to the Department of Veterans Affairs.



