





RECORD OF PROCEEDINGS PHYSICAL DISABILITY BOARD OF REVIEW

NAME:  XXXXXXXXXXXXXXXXXXXXXXX		CASE: PD-2017-01782 BRANCH OF SERVICE: MARINE CORPS	SEPARATION DATE: 20090330


SUMMARY OF CASE: Data extracted from the available evidence of record reflects this covered individual (CI) was an active duty E5, Supply Administration and Operation Clerk, medically separated for “chronic bilateral lower extremity pain,” rated 10% each, with a combined disability rating of 20%.


CI CONTENTION:  Review all conditions.  The complete submission is at Exhibit A.


SCOPE OF REVIEW: The panel’s scope of review is defined in DoDI 6040.44. It is limited to review of disability ratings assigned to those conditions determined by the Physical Evaluation Board (PEB) to be unfitting for continued military service, and when specifically requested by the CI, those conditions identified by the Medical Evaluation Board (MEB), but determined by the PEB to be not unfitting or non-compensable. Any conditions outside the panel’s defined scope of review, and any contention not requested in this application, may remain eligible for future consideration by the Board for Correction of Military Records. The panel’s authority is limited to assessing the fairness and accuracy of PEB rating determinations and recommending corrections when appropriate. The panel’s assessment of the PEB rating determination is based on review of medical records and all available evidence relevant to application of the Veterans Affairs Schedule for Rating Disabilities (VASRD) standards for the unfitting medical condition(s) at the time of separation. The panel has neither the role nor the authority to compensate for post- separation progression or complications of service-connected conditions; that role and authority is granted by Congress to the Department of Veterans Affairs, which operates under a different set of laws. The panel gives consideration to VA evidence, particularly within 12 months of separation, but only to the extent that it reasonably reflects the severity of disability at the time of separation.


RATING COMPARISON:

SERVICE PEB - 20081229
VARD - 20091027
Condition
Code
Rating
Condition
Code
Rating
Exam

Chronic Bilateral Lower Extremity Pain
5399-8723
10%
S/P Chronic Left Compartment Syndrome
8599-8521
10%



20090608

5399-8723
10%
Status Post Chronic Right Compartment Syndrome
8599-8521
10%

Lumbago
Category III
Right Shoulder Postoperative Rotator Cuff Tear Debridement and Lumbar Spine Degenerative Arthritis

5010

10%

Chronic Low Back Pain
Category III




COMBINED RATING: 20%
COMBINED RATING OF ALL VA CONDITIONS: 50%

ANALYSIS SUMMARY:

Chronic Bilateral Lower Extremity Pain. According to the service treatment record and MEB narrative summary (NARSUM), the CI underwent bilateral anterior and lateral compartment

fasciotomies for exertional compartment syndrome in 2006. The CI continued to have lower extremity pain and underwent anterior and lateral compartment release revisions as well as bilateral posterior compartment releases in 2007. At the 21 October 2008 MEB NARSUM examination, 5 months prior to separation, the CI endorsed bilateral lower extremity pain and stiffness in the morning and was unable to perform any impact or exertional activities. The physical examination (PE) revealed areas of increased sensitivity in the, left greater than right, lower legs. There was no evidence of localized skin lesions, rashes, erythema or edema on either leg.  Strength in the lower legs was equal and normal.

During the 8 June 2009 VA Compensation and Pension (C&P) examination, 2 months after separation, the CI reported a constant burning, aching and sharp pain in both calf muscles aggravated by physical activity. The PE revealed decreased sensation in a ‘stocking distribution’ of both feet and linear surgical scars over both lower legs. Motor function and gait were normal.

The panel directed attention to its rating recommendation based on the above evidence. The PEB rated each lower extremity condition 10%, analogously coded 5399-8723 (neuralgia, anterior tibial [deep peroneal] nerve). The VA also rated each lower extremity condition 10%, analogously coded 8599-8521 (incomplete paralysis of the external popliteal nerve), based on the C&P examination, citing incomplete paralysis of foot movements which were mild.

While the CI’s disability is not specifically listed in the VASRD, the PEB’s primary coding approach and rating remained consistent with the CI’s clinical history of adverse muscle activity (§4.73 muscle injuries). Panel members considered the ‘stocking distribution’ of altered sensation and agreed that such findings were not consistent to any single nerve, but likely a combination of two or more nerves; specifically the deep peroneal and/or the external popliteal nerve. Although both of these nerves innervate the foot, the majority of a ‘stocking distribution’ is normally covered by the deep peroneal component of the common peroneal nerve. Therefore, panel members agreed the PEB’s chosen primary code of 8723 more accurately reflected the CI’s condition at an impairment level greater than mild (0%) and less than severe (20%) for each leg; equating to 10% each leg (PEB’s adjudication). Members concluded there was insufficient cause to recommend a change in the PEB’s adjudication.

Contended PEB Conditions: Lumbago and Chronic Low Back Pain. The PEB listed lumbago and chronic low back pain as Category III conditions; conditions that are not separately unfitting and do not contribute to the unfitting conditions. The panel first discussed and agreed that the two conditions are synonymous in meaning and cannot be separately rated without pyramiding (§4.14). The panel’s main charge is to assess the fairness of the PEB determination that the back condition was not unfitting. The back condition was noted on a limited duty form, but not implicated in the commander’s non-medical assessment or judged to fail retention standards. There was no performance-based evidence from the record that the back condition significantly interfered with satisfactory duty performance at or near separation. After due deliberation, the panel concluded there was insufficient cause to recommend a change in the PEB fitness determination for the contended conditions, so no additional disability rating is recommended.


BOARD  FINDINGS:   In the matter of the  bilateral lower  extremity  conditions and  IAW VASRD
§4.124a, the panel recommends no change in the PEB adjudication. In the matter of the contended back conditions, the panel recommends no change from the PEB determinations as not unfitting. There are no other conditions within the panel’s scope of review for consideration. Therefore, the panel recommends no modification or re-characterization of the CI’s disability and separation determination.
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CORB:003
20 Feb 20

From: To:


Subj: Ref:
 Director, Secretary of the Navy Council of Review Boards 
PD-2017-01782

PHYSICAL DISABILITY BOARD OF REVIEW (PDBR)

(a) DoDI 6040.44
	PDBR ltr dtd 7 Feb 19


	Pursuant to reference (a), the PDBR reviewed your case and forwarded its recommendation (reference (b)) to the Department of the Navy.


	On 12 February 2020, the Assistant Secretary of the Navy (Manpower & Reserve Affairs) accepted the recommendation of the PDBR of no change to your characterization of separation or disability rating assigned by the Department of the Navy's Physical Evaluation Board.


	The Secretary's decision on your PDBR application is final and is not subject to appeal or additional review by the Board for Correction of Naval Records.







 

